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TOPICAL INDEX TO SUBJECT MATTER 


ACCESS RIGHTS 
Property owner not entitled to access at every point 
of highway frontage, but only to free and conven- 
ient access subject to reasonable highway regula- 
tions. State by the Highway Commissioner v. Ken- 
dall et als. App. Div. became hes 


ACCOMPLICES 
Held, on facts, although the accomplice charge 
should not have been given where the alleged co- 
participants exonerated the defendant, the charge 
did not constitute plain error. State v. Anderson 
App. Div. 


ADJOINING LANDOWNERS 
Where neither the origin of the fire nor the adjoin- 
ing landowner’s notice of it are sufficiently shown, 
plaintiff is not entitled to a charge on the duty of 
an adjoining landowner to extinguish the fire and 
prevent its spread. Joseph T. Ryerson & Son, Inc. 
v. H. A. Crane & Brother, Inc. 3rd Cir. Ct. of App. 


ADMINISTRATIVE LAW 

An order to a police officer to report for duty is not 
the sort of general rule or regulation which 
N.J.S.A. 40:47-10 requires to be adopted by the 
governing body and by ordinance rather than 
resolution. In Re: Gioglio, Middlesex Cty. Ct. 

A policeman may not be punished for a newspaper 
interview criticizing his superiors in the absence 
of a showing that his conduct impaired the public 
service, even assuming that a departmental regula- 
tion prohibiting interviews is valid. In Re: Gioglio, 
Middlesex Cty. Ct. 

Court will not enjoin administrative proceeding ab- 
sent clear showing of irreparable harm or where 
there is an adequate administrative remedy avail- 
able which has not been exhausted. Mutual Home 
Dealers Corp. v. Commr. of Banking & Ins. Chan. 
Div. 

The Administrative Procedure Act 

Local Board of Education may select a shorter pro- 
bationary period than three years as condition of 
award of tenure but may not select one member 
of employment category who has served less than 
three years and confer tenure on him by name 
without fixing the shorter term for achievement of 
tenure by other members of that category. Rall v. 
Bd. of Ed. of Bayonne, et al. App. Div. 

Employees of the New Jersey Highway Authority do 
not qualify under N.J.S.A. 52:14-15.9(e) which pro- 
vides for deduction of union dues from wages of 
State employees. Garden State v. Highway Au- 
thority. App. Div. 

In its rule-making capacity, an administrative agen- 
cy need not make findings of fact except where the 
Legislature requires the same and the hearings 
leading to the adoption of such rules need not be 
conducted in judicial fashion, with examination 
and cross-examination of witnesses called by 
either side. Consolidation v. Kandle. App. Div. 

When legislative action is taken by an administra- 
tive agency, if any state of facts reasonably can 
be conceived that will sustain it, there is a pre- 
sumption of the existence of that state of facts. 
Consolidation v. Kandle. App. Div. 

A Savings and Loan Association may not establish 
a branch office under Section 27 of N.J.S.A. 17:21B- 
27, which permits an association merging with 
another to operate a branch as a “suitable substi- 
tute” for the office of the association merged with, 
unless the proposed new branch office would be in 
a suitable location to meet the reasonable re- 
quirements for service of the savings members 
and mortgagors of the acquired association. Essen- 
tial Savings & Loan Association, et al. v. Howell, 
et al. App. Div. 

Relationship and authority of State Dept. ‘of Health 
to Sewerage Commissioners is as set forth in 
opinion of Judge Mintz reported in 100 N.J. Super. 
540 (Ch. Div. 1968). Dept. of Health v. Passaic 
Valley Sewerage Commissioners. Chan. Div. 

Objectors to the grant of a charter to a proposed 
new bank have the right to cross-examine the 
incorporators at the hearing before the Commis- 
sioner of Banking and Insurance. In re: Hamilton 
State Bank. App. Div. 

Objectors have the right to show that the economic 
feasibility study for a proposed new bank was 
the result of self-interest or bias by examination 
of an incorporator who is also a director and 
stockholder of the company which made the seiee 
In re: Hamilton State Bank. App. Div. 

Regulation permitting apprentice opthalmic dis- 
penser to serve apprenticeship under licensed 
opthalmic dispenser, technician or physician or 
optometrist duly licensed to practice in New 
Jersey, is valid. Guild v. State Board of Examiners 
Ape. TH 3 sccucss 

Regulation 16 of the Division of Weights ‘and Mea- 
sures, which requires that the sale of meat and 
poultry be by net weight only, does not apply to 
the sale of food cooked to order for off-premises 
consumption, and sold by a Chicken Delight fran- 
oe State v. - Some, t/a Chicken ne App. 
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N.J.S.A 51:1-61, which permits the State Super- 
intendent of Weights and Measures to make rules 
and regulations to govern the sale of commodities, 
may be an unconstitutional delegation of legisla- 
tive power because of the lack of standards and 
of a definition of ‘commodities.’ State v. Seligson, 
t/a Chicken. Delight. App. Div. ........5...0-<. 

The Public Utilities Commission has power to modi- 
fy an order which had previously approved the 
franchise of a public utility and to void an option 
clause contained in the franchise. Deptford v. 


551 


Woodbury Terrace Sewerage Corp. Sup. Ct. . 562 
The New Jersey Register, Vol. 1, No.1............ 632A 
The New Jersey Register, Vol. 1, No.2.......... . T12A 


Held, on facts, that order of Public Employment 
Relations Commission on petition of union for 
certification as bargaining agent for county cor- 
rection officers is an appealable final determina- 
tion. County of Gloucester v. Public Employment 


Relations Commission. App. Div. 723 
Approval of bank charter by Commissioner of Reske 

ing and Insurance affirmed as supported by evi- 

dence it would serve public interest. Re: Spring- 

field State Bank. App. Div. Bo heatorare is 762 
Role of P.E.R.C. in Grievances er wens ee 
The New Jersey Register, Vol. 1, No. 3 784A 


Rule 28 of the State Board of Ophthalmic Dispensers 
would prohibit a department store from employing 
a licensed ophthalmic dispenser to practice his 
profession under the name of “Sears Optical Shop” 
or the “Optical Department at Sears.” Cole Na- 
tional Corporation v. State Board of Examiners of 
Ophthalmic Dispensers and Ophthalmic Techni- 
cians. App. Div. 

Rule 28 of the State Board of Examiners of Ophthal- 
mic Dispensers and Ophthalmic Technicians, which 
prohibits an ophthalmic dispenser from practicing 
under a trade or corporate name unless he did so 
prior to 1955 does not unreasonably discriminate 
against those dispensers who did not so practice 
prior to 1955, nor does it unreasonably discrimin- 
ate in favor of ophthalmic technicians, who are not 
subject to such restriction. Cole National Corpora- 
tion v. State Board of Examiners of Ophthalmic 
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Dispensers and Ophthalmic > Technicians. App. Div. 810 
The New Jersey Register, Vol. 1, No. 4 848A 
ADMIRALTY 
Jury trial of admiralty suit ordered where consoli- 
dated with law action. Blake v. Farrell. U.S. Ct. of 
App. 3rd Cir. 675 
ADOPTION 
In view of N.J.S.A. 9:3-30, a sister under N.J.S.A. 
3A:4-4 includes an adopted one. Crego et al v. 
Monfiletto, et al. Chan. Div 167 
Absent evidence of an actual contrary intention, 
the word “descendants” used in a will drawn in 
1925 includes adopted grandchildren of the testa- 
tor. Chase Manhattan Bank v. Mitchell. Sup. Ct. 227 
In the absence of any evidence that the testator ever 
considered the question, an adopted child shares 
in a gift to “issue” under a will executed in 1935, 
by a New York lawyer, since it is more likely that 
the draftsman relied upon New York decisions 


to that effect than that he was able to predict 
several New Jersey decisions to the contrary 
which were rendered years later. In the Matter 
of the Accounting of Geraldine L. Thompson. 
Sup. Ct. viii 


ADVERSE POSSESSION 

Although holder of a tax sale certificate cannot, by 
possession -under the certificate, cut off a fee 
owner's right to redeem under N.J.S.A. 54:5-54 it 
does not affect his right to claim title by adverse 
possession under N.J.S.A. 2A:14-6,7. Brewer et al 
v. Porch. Sup. Ct. 

Any entry and possession for the required time 
which is exclusive, continuous, uninterrupted, 
visible and notorious, even though made under a 
mistaken claim of title, is sufficient to support a 
claim of title by adverse possession. Mannillo v. 
Gorski. Sup. Ct. 

Although a land owner is normally presumed to 
have knowledge of any adverse occupancy which 
is immediately visible, where the encroachment is 
of a small area and would require a survey for 
certain disclosure, as in an urban section without 
natural or artificial monuments, possession is not 
open and notorious unless the true owner has 
actual knowledge. Mannillo v. Gorski. Sup. Ct. 


ADVISORY OPINIONS 
In Re: Requests To Judges For Advice 


AERONAUTICAL LAW ; 
Illinois Court Says Warsaw Air Pact Clauses Void 


AFFIDAVITS 
An order of commitment is not rendered void be- 
cause the affidavits verifying the doctors’ certifi- 
cates has been signed by the affiants in the absence 
of a notary. Di Giovanni v. Pessel. App. Div. ; 
While affidavits are properly used on interlocutory 
application, they may not be used at final hearing 
to establish truth of their contents. Lopez, et al. 
v. New Jersey Bell Telephone Company, et al. 
Sh 2] aon rere rrrOrtmerrt nor ccraLT cnt 
Where true facts are revealed in full at a hearing, 
false statements included in affidavits are not 
fatal to the application for a new bank. National 
Community Bank v. Howell, et al. App. Div. 
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AGENCY 

Power of Attorney form provided by bank in con- 
nection with opening of checking account which 
gave agent authority to sign and endorse notes did 
not authorize agent to borrow from the bank on 
the principal’s credit. Bank of America v. Horo- 
Wyte: Bawa Ce CG oi. sis eno snk cncdivie nse cacansats 

Where a surgeon orders nurses to remove safety 
markers from pads to be used in surgery, the 
normal rule that nurses are the servants of the 
hospital rather than the surgeon does not apply, 
and the surgeon is jointly liable with the hospital 
for any negligence of the nurses in counting the 
pads after the operation. Martin v. Perth Amboy 
General Hospital. App. Div. ................... 

Where insurer designates broker as agent to collect 
premium insurer is not chargeable with broker’s 
embezzlement of premiums received prior to cre- 
ation of agency. Seabrook Farms, Inc. v. Com- 
mercial Ins. Co. of Newark. Chan. Div. ...... 

Where a parent delivered stock to daughter atebith 
was registered in her name, but she subjected her- 
self to detailed direction and control of parents 
with respect to said stock, the agency relationship 
predominated, and the principles of agency, rather 
than trust principles governed. Dierksen, et al v. 
Allient, cal. Anis Dincic bccn ce secs 

Reliance by the third person on the apparency of the 
asserted agency is ordinarily essential for liability. 
National Premium Budget v. National Fire Ins. 
Co. App. Div. 

Upon cancellation of a policy, the insurer is obli- 
gated to pay to the insured the unearned premium 
and is not relieved of that obligation by payment 
to the insurance agent if the money does not ulti- 
mately reach the insured. Spilka v. South America 
Managers, Inc. Sup. Ct. et 

Where core issue in auto negligence _ case was 
whether the New York operator had the implied 
permission of his New York employer to use 
car in trip beginning in New York and ending in 
accident in New Jersey, the New York statute on 
implied permission is a Van Dyke v. 
Bolves. App. Div. Sah malar a tl ae 


ALCOHOLIC BEVERAGE CONTROL 


Local ordinance preventing women patrons at bar 
from being served alcoholic beverages unless 
seated at a table in the premises is an unreason- 
able exercise of police power. a v. City of 
Bayonne. App. Div. ............ 

Chapter 58 of the Laws of 1966, which was designed 
to make it unlawful for some producers to sell 
at wholesale to retailers, is unconstitutional as 
offensive to due process and equal protection. 
Affiliated v. Sills. Chan. Div. .. 

Seagrams would violate N.J.S. 33:1-93.6, which pro- 
hibits discrimination against wholesalers, if it 
were to terminate the services of twenty-five 
wholesalers even though the decision to do so 
was the result of a business judgment that the 
sale of Seagrams products would be stimulated by 
“going exclusive” in distributorship. American 
B. D. Company v. House of Seagrams, Inc./Na- 
tional Wine & Liquor Co. v. House of Seagrams, 
Inc. App. Div. 

The Legislature intended the “1966. Amendment to 
the Alcoholic Beverage Control Act to restrict the 
applicability of the Act to wholesalers authorized 
by importers, distillers or rectifiers to handie their 
products and to extend the statutory prohibition 
so as to bar any discrimination against whole- 
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salers within that protected class. American B.D.. 


Company v. House of Seagrams, Inc./National 
Wine & Liquor Co. v. House of Seagrams, Inc. 
Ap TAG. ...25--: pi clig ee aetna ee Sane aged 


ALIMONY 


On default, penal sum of ne exeat bond may be 
ordered paid to wife in matrimonial proceeding for 
application against arrearages of alimony due from 
defendant husband. Coursen v. Coursen. App. Div. 


AMENDMENT 
Where the value of property sought to be condemned 
has been fixed but the State has not taken posses- 
sion, the State may amend the complaint and its 
accompanying description of the taking. State v. 
Applegate, et al. App. Div. . See tee eee Roe 


ANNEXATION 
Under N.J.S.A. 40:43-26, a municipality in which the 
land is located is invested with discretion to with- 
hold its consent to deannexation but refusal to 
consent must be based on reasonable grounds. 
West Point v. Dover Twp. Sup. Ct. .. xv ekigtcaee 


ANTI-TRUST 
Merger of banks held on facts not violative of anti- 
trust laws. U.S. v. Philipsburg. U.S.D.C. : 


APPEAL 
Interlocutory Appeals, by Hon. Mark A. Sullivan .. 
A judgment which did rot dispose of the plaintiff’s 
single claim but merely of one of the contentions 
in support of such claim cannot be made the sub- 
‘ject of a direct appeal by the trial court by incor- 
porating in the order language purporting to make 
R.R. 4:55-2 applicable. Haelig v. a of Bound 
Te Fee esa ae wot rn oe oon viene aa 
A judgment adjudicating only ‘one ground relied 
upon in support of an injunction io restrain mun- 
icipality from completing a sale of certain property 
is not appealable without leave. Haelig v. Borough 
of Bound Brook. App. Div. ...... ............. 
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Appeal, Cont’d 
Intervenors cannot prevent court approval of a rea- 
sonable compromise of an action instituted for the 
benefit of the entire class of which they are only 
two individual members. City of Paterson v. Pat- 
erson General Hospital. App. Div. 
The County Court has jurisdiction to appoint an 
impartial medical expert, to hear his testimony, 
and to decide a Workmen’s Compensation appeal 
without remanding to the Compensation Division, 
under appropriate circumstances, although ordin- 
arily additional testimony should be taken on re- 
mand to the Division. Handleman v. Marwin Corp. 
Sup. Ct. 
The statement in N.J.S.A. 34:15-49 that the Com- 
pensation Judges shall have exclusive original jur- 
isdiction of all compensation claims means only 
that Compensation cases must arise in the first 
instance in the Division, and does not prohibit 
the County Court from taking additional testi- 
mony and deciding an. appeal without remand. 
Handleman v. Marwin Corp. Sup. Ct. 
Failure to make pretrial motion to suppress evidence 
precludes raising question of illegal search and 
seizure on appeal for first time. State v. Morse. 
App. Div. 
Where several actions which have been consolidated 
are tried only on the issue of liability, there is no 
appealable final judgment while the issue of dam- 
ages as to any of the parties remains open. Florio 
v. Galanakis. App. Div. 
The fact that an Appellate judge might have placed 
a defendant on probation or given him a lesser 
sentence than that imposed had he been the sen- 
tencing judge is not enough to warrant reversal, 
in the absence of proof on the record of an abuse 
of discretion. State v. Valazquez. Sup. Ct. 
Held, on facts, that order of Public Employment 
Relations Commission on petition of union for cer- 
tification as bargaining agent for county correc- 
tion officers is an appealable final determination. 
County of Gloucester v. Public Employment Re- 
lations Commission. App. Div. 
In appeal from decision of County Court in Work- 
men’s Compensation case where findings of County 
Court could reasonably have been reached on 
sufficient credible evidence considering the proofs 
as a whole, judgment will be affirmed. Weber v. 
Western Electric Co., Inc. Sup. Ct. 
The post conviction relief rules apply to disorderly 
person offenses. Petition of Santiago. App. Div. ... 795 
Sentence is within discretion of court subject to 
statutory limits and will not be disturbed unless 
manifestly excessive. State v. Soriano. App. Div. .. 
Standard governing Appellate Court’s review of a 
trial court’s action on motion for a new trial is 
essentially the same as the rule for the Trial Court, 
to wit, Trial Court should grant the motion if, 
having given due regard to the opportunity of the 
jury to pass on the credibility of the witnesses, it 
clearly appears there was a miscarriage of justice 
under the law, with deference given to Trial 
Judge’s ruling only on those factors which he was 
peculiarly situated to determine and which do 
not show on the written record. Dolson v. Anas- 
tasia. Sup. Ct. . 825 


APPORTIONMENT 

Deviation from population equality by reason of 
adherence to county or municipality lines is per- 
missible in the apportionment of state assembly 
districts. Jackman v. Bodine. Sup. Ct. .......... 315 

One man—one vote doctrine applies to Paterson City 
Government, although its Board of Aldermen do 
not exercise many functions usually exercised by 
Municipal Governments. Schwartz v. Board of 
Alderman, et al. App. Div. . 523 


APPORTIONMENT OF DAMAGES 
The defense of contributory negligence was prop- 
erly stricken where the defendants had failed to 
introduce any eviderce that the plaintiff's negli- 
gence in fact contributed to her injuries. Dziedzic 
v. St. John’s Cleaners and Shirt Launderers, Inc., 
et al. Sup. Ct. . 114 
Once the plaintiff introduces evidence sufficient to 
satisfy his burden of proving that the defendant’s 
negligence was the proximate cause of his injury, 
the defendant bears the burden of proving that 
the plaintiff's alleged contributory negligence 
actually contributed to the injury and also of 
proving to what extent the injury was caused by 
such contributory negligence. Dziedzic v. St. 
John's Cleaners and Shirt Launderers, Inc., et al. 
Sup. Ct. iors 


ARBITRATION 
An arbitration award interpreting the contract of 
only one union with an employer who also has a 
contract with another union, which award did not 
purport to resolve the jurisdictional dispute be- 
tween the two unions over a work assignment, is 
not binding upon the courts and will not be en- 
forced where, following the subsequent submission 
of the dispute to the International by both unions, 
the International resolved the work assignment 
dispute contrary to the award. Jennings v. M & M 
Transportation Company. Chan. Div. 

Where one party to an arbitration adheres to an 
award and thereby lulls the other into the view 
that confirmation would not be required, the for- 
mer is estopped from invoking the time limitation 
of N.J.S.A. 2A:24-7, Jennings v. M & M Transpor- 
tation Company. Chan. Div. 


ARREST 
Arrest and subsequent search which are result of 
wiretap of crime victim’s phone are not illegal 
where tap was authorized by victim. State v. 
Riley. App. Div. .. 
The admission by the offender of facts showing that 
he did not give the notice of change of address 
required by N.J.S. 2A:169A-6 is sufficient basis for 

an officer to arrest for violation of the statute. 
State v. Morse. Sup. Ct. 


ARSON 
Burning required for arson under common law or 
under N.J.S.A. 2A:89-1 is not essential to estab- 
lish setting fire with intent to burn under N.J. 
S.A. 2A:89-2. State v. Heard. App. Div. .......... 259 
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An indigent prisoner is not entitled to assignment of 
counsel to assist him in making a plea for parole. 
Puchalski v. N.J. State Parole Bd. App. Div. ..... 

Since the Legislature, by L. 1968, C. 371, has directed 
the Public Defender to represent juveniles in cases 
where the Juvenile Court judge thinks institu- 
tional commitment may result from the prosecu- 
tion, the Supreme Court refused to order the 
counties to pay attorneys assigned to such cases 
prior to that statute, although it did possess the 
power. State in the Interest of Anthony Antini, 
Jr. Sup. Ct. ae 


ASSIGNMENT 
Held, on facts, that finance company which paid 
policy premiums pursuant to assignment from the 
insured, of which the insurer had notice, is en- 
titled to recover unearned premium refunds from 
the insurer. or v. South America Managers, 
Inc. Sup. Ct. ; 


ATTACHMENT 
When no fraud is alleged, a writ of attachment can- 
not be used against a foreign corporation doing 
business in New Jersey without a certificate of 
authority; the remedy of attachment is reserved for 
those cases where a creditor may be able to reach 
his debtor’s property located within the jurisdic- 
tion, although unable to effect personal service 
upon which a judgment in personam might be 
based. Lance Industries, Inc. v. Eastern Special- 
ties Company, Inc., et al. Chan. Div. 


ATTORNEY & CLIENT 
Clients’ Security Fund . 
Rules and Regulations of the Clients’ Security Fund 

of the Bar of New Jersey 
That convicted robber was represented at trial by 
attorney who also served as assistant municipal at- 
torney and who in that capacity had previously 
prosecuted defendant for disorderly conduct did 
not deprive defendant of effective assistance of 
counsel. State v. Zold. Law Div. 
An attorney who withdraws cannot provide his for- 
mer client with a substitution in blank form, nor 
can the former client’s name be substituted unless 
he is to appear pro se, nor can an attorney with- 
draw from the representation of a client except 
in accordance with R.R. 1:11-2 and 3. Preston v. 
Preston. Chan. Div. 


ATTORNEY GENERAL’S OPINION 


An insurance company, as a subrogee, is a “party 
in interesc” within N.J.S.A. 39:6-100 and may 
therefore file for payment from the Motor Vehicle 


Ligbility Security Fund. ......... 0.0. 6cscssceeess 
ATTORNEYS 
Use of Title ‘“Doctor” 


Unethical ‘ 
Skills and Methods Course Standards Adopted ‘ 
Professional Service Corporations in New Jersey, 

by Arthur L. Nims, III 
Report of Supreme Court Special Committee on In- 

corporation of Attorneys 
Supreme Court Questions Experts On aiaeiiianiintl 

of Attorneys ; 
Rules Permitting Attorneys to Incorporate 


AUTOMOBILES 

It is error to instruct a jury that violation of N.J.S.A. 
39:4-89, prohibiting following another vehicle more 
closely than is reasonable, is only evidence of neg- 
ligence. Dolson v. Anastasia. Sup. 

Jury should be instructed that it is ‘negligence for 
driver to fail to maintain reasonably safe distance 
behind car ahead having due regard to the speed 
of the car ahead and the traffic upon and condition 
of the highway. Dolson v. Anastasia. Sup. Ct. 


BAILMENTS 
Under N.J.S.A. 29:2-3, there is a presumption that a 
hotel was negligent where it is unable to produce 
an automobile which was left with it by a guest, 
and burden is on hotel to rebut the presumption 
by evidence that the loss was due to causes other 
than its negligence, or that it exercised due care 
during the period of the actual bailment, and not 
merely of its routine precautions. Kushner v. 
President of Atlantic City, Inc. Atlantic Cty. Ct. 
N.J.S.A. 29:2-3 does not limit the liability of an 
innkeeper for the loss of an automobile. Kushner 
v. President of Atlantic City, Inc. Atlantic Cty. Ct. 


BANKRUPTCY 

Payment by an insolvent corporation of an ante- 

cedent debt to an ordinary creditor who has no 

notice of the insolvency and while the company is 

carrying on its usual business does not constitute 

a preference or a void payment. Robinson v. Hall- 
berg, et al. Chan. Div. 3 


BANKS 
Power of Attorney form provided by bank in con- 
nection with opening of checking account which 
gave agent authority to sign and endorse notes 
did not authorize agent to borrow from the bank 
on the principal’s credit. Bank of America v. 
Horowytz. Bergen Co. Ct. .. 
Objectors have the right to show that the economic 
feasibility study for a proposed new bank was the 
result of self-interest or bias by examination of 
an incorporator who is also a director and stock- 
holder of the company which made the study. In 
re: Hamilton State Bank. App. Div. 

The Commissioner of Banking and Insurance ‘may 
consult studies to obtain scholarly background 
data and professional opinion, but he may not 
decide specific issues thereunder unless said stud- 
ies are made part of the record. National Commun- 
ity Bank v. Howell, et al. App. Div. 

Where true facts are revealed in full ata hearing, 
false statements included in affidavits are not fatal 
to the application for a new bank. National Com- 
munity Bank v. Howell, et al. App. Div. ...... 

Approval of bank charter by Commissioner ot 
Banking and Insurance affirmed as supported by 
evidence it would serve public interest. Re: 
Springfield State Bank. App. Div. So 

Merger of banks held on facts in public ‘interest 
and not violative of anti-trust laws. U.S. v. Phil- 
lipsburg. U.S.D.C. 
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BAR ASSOCIATIONS 
Young Lawyers Section Report 
Report of Conflict of Interests Committee of the 

New Jersey State Bar Association 
New Jersey State Bar Association Annual Meeting 
Program 
State Bar Committee and Section Reports ... 
New Jersey State Bar Association Mid-Year Meet- 
ing Program 
New Jersey State Bar Association Committee and 
Section Reports 
Report of Union County Bar Association peneieetinn 
Legal Education Committee 
Group Offers Services to High Schools On Drugs .. 
Report Of State Bar Conflict Of Interest) Committee 
At the Mid-Year Meeting, November 22, 1969 .... 
Labor Law Section Hears Speaker On Authorization 
Card Bargaining Orders 
Report Of Union County Bar Association Accident 
Reparations Committee 


BAR EXAMINATIONS 


New Jersey State Bar Examination January, 1969 .. 
New Jersey State Bar Examination July, 1969 .... 


BEACH EROSION 

N.J.S.A. 12:3-64 is sufficiently broad to allow the 
Department of Conservation and Economic De- 
velopment to maintain condemnation proceedings 
to acquire lands for the purposes of hurricane and 
shore protection. State v. Archer, et al. App. Div. 673 

The taking is for a public use even though the pro- 
gram necessarily only affects areas in the par- 
ticipating municipalities. State of New seseeed v. 
Archer, et al. App. Div. —y : 


BIDDING STATUTES 
After correcting bid to eliminate computation error, 
municipality must accept lowest corrected bid in 
spite of possibility bidder might seek to be re- 
lieved of its low bid upon discovery of its error. 
Cardell, Inc. v. Madison Township, et al. Sup. Ct. 


BLOOD BANKS 

The issue of whether a hospital and a blood bank 
should be held liable in strict liability or in im- 
plied warranty for furnishing blood containing 
viral hepatitis was too important to be decided on 
a motion for summary judgment upon the inade- 
quate factual record compiled below. Jackson v. 
Muhlenberg Hospital, et al. Sup. Ct. .......... 98 


BRIEFS 
Filing of motions, briefs and orders to show cause 
in the Supreme Court. cae 
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BULK SALES 

Where claims asserted by plaintiff are based on 
events occurring after the sale, plaintiff’s status is 
not that of a “creditor” entitled to the benefits of 
the bulk sale provisions of the Code. Silco v. 
Howells, et al. App. Div. 

Whether or not a sale of a particular tavern business 
is subject to the bulk sale provisions of the Code 
depends on whether its “principal business” is the 
sale of packaged beverages for off-premises con- 
sumption. Silco v. Howells, et al. App. Div. 


CAPITAL PUNISHMENT 
Defendant granted permission to file petition for 
leave to present arguments attacking constitution- 
ality of NJ.S. 2A:112-3 and the imposition of 
death sentences. State v. Conklin. Sup. Ct. 


CARRIERS 

By reason of I.C.C. regulations, a certificated truck- 
ing company lessee is liable for the negligence of 
the lessor-driver who is engaged to operate for 
the lessee in interstate as well as intrastate com- 
merce where the accident occurs while the lessor 
is driving the tractor home intrastate. Cox v. 
Bond Transportation, Inc. Sup. Ct. an 97 


CAUSES OF ACTION 

Where the plaintiffs apparently abandoned neglig- 
ence claims in order to obtain a broad academic 
ruling on strict liability and warranty liability of 
blood banks and hospitals, and the court is satis- 
fied that this was not in their interests, it will 
reinstate the abandoned claims and remand the 
action for a full trial. Jackson v. Muhlenberg 
Hospital, et al. Sup. Ct. 98 


CEMETERIES 

A cemetery company, which sells plots and lots 
generally for the burial of the dead for a consid- 
eration paid to it and maintains the cemetery out 
of the proceeds of said sales and out of other 
funds received by it as maintenance charges or 
otherwise, is not a charitable or benevolent insti- 
tution or organization entitled to an exemption 
under N.J.S.A. 54:34-4(d). Fairview Cemetery v. 
Kingsley. App. Div. ; 

Cemeteries organized under ‘the Rural Cemetery ‘Act 
are charitable associations under N.J.S. 2A:53A-7. 
Lawlor v. Cloverleaf Memorial Park, Inc. App. Div. 

Whether a specific cemetery qualifies for charitable 
immunity as a non-profit institution is ordinarily 
an issue of fact to be resolved at trial. Lawlor v. 
Cloverleaf Memorial Park, Inc. App. Div. ..... 595 

A person injured while visiting grave of a relative 
is a beneficiary of the “works” of the cemetery 
within the contemplation of N.J.S. 2A:53-7. Lawlor 
v. Cloverleaf Memorial Park, Inc. App. Div. .... 595 


CHARACTER COMMITTEES 
Order Appointing Committees On Character 


CHARITABLE IMMUNITY 

Cemeteries organized under the Rural Cemetery Act 
are charitable associations under N.J.S. 2A:53A-7. 
Lawlor v. Cloverleaf Memorial Park, Inc. App. Div. 595 

Whether a specific cemetery qualifies for charitable 
immunity as a non-profit institution is ordinarily 
an issue of fact to be resolved at trial. Lawlor v. 
Cloverleaf Memorial Park, Inc. App. Div. ...... 595 

A person injured while visiting the grave of a 
relative is a beneficiary of the “works” of the 
cemetery within the contemplation of N.JS. 
2A:53-7. Lawlor v. Cloverleaf. App. Div. ......... 595 
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CHILD LABOR 

Held, on facts, a 13 year old day camper who was 
injured while trying to unjam a snow cone ma- 
chine at a camp fair is entitled to sue camp under 
N.J.S.A. 34:21-17. Gabin v. Skyline Cabana Club. 
Sup. EE an We Hr haa y Zid ata: </aawieaun Ra ee 

The provision in NIS.A. 34: 21- 17 that “no minor 
under 16 years of age shall be employed, permitted 
or suffered to work in, about, or in connection 
with power-driven machinery” covers non-employ- 
ment situations and is not limited to commercial 
activities. Gabin v. Skyline Cabana Club. Sup. Ct. 


CIVIL RIGHTS 

A town ordinance against “block-busting” is a valid 
exercise of the police power delegated to munici- 
palities by N.J.S.A. 40:48-2. Summer v. Lehianitied 
of Teaneck. Sup. Ct. 

The Legislature did not intend to preempt the field 
of anti-block busting legislation by creating the 
Real Estate Commission, and a town may attempt 
to deal with the problem even though the Com- 
mission has adopted a rule against “block bust- 
ing’ and it is possible that there will be con- 
flicting results if a real estate agent were to be 
prosecuted in a court under the ordinance and also 
before the Board under the rule. Summer v. 
Township of Teaneck. Sup. Ct. 

Dilatory or evasive conduct toward a member of a 

class which the Law Against Discrimination is 

designed to assist and protect is a badge of un- 
awful discrimination. Jackson v. Concord Com- 
pany. Sup. Ct. 
ince the Law Against Discrimination seeks not only 
to give redress to the individual complainant but 
alsqg to vindicate the public interest, the Division 

) Civil Rights has authority to issue cease and 
desist orders to enjoin future discriminatory prac- 
tices as to all persons. Jackson v. Concord Com- 
pany. Sup. Ct. 

The Division on Civil Rights has the power to award 
an individual complainant compensatory dam- 
ages for additional rental and traveling expenses 

curred by reason of unlawful housing discrim- 
ination against him. Jackson v. Concord anced 

Sup. Ct. 

Deliberate use of tactics of discouragement consti- 
tutes violation of N.J.S.A. 10:5-12(g) (1) if applied 
selectively to unwanted race for purpose of pre- 
venting consummation of sale or rental of prem- 
ises. Wilson v. 66 Melmore Gardens. App. Div. 


f 





CIVIL SERVICE 

The fact that a municipal manager is denoted as 
the chief administrative and executive township 
official does not foreclose the possibility of other 
positions being considered as department heads 
and therefore in the unclassified service. In Re 
Township of Moorestown. App. Div. 

The factors set down in Milton v. Department of 
Civil Service, 71 N.J. Super. 135, will not auto- 
matically answer the question whether a position 
is that of head of a department. In Re Township 
of Moorestown. App. Div. 


CLASS ACTIONS 

A post-conviction relief proceeding asserting the 
right to a jury trial for a violation of N.J.S. 
2A:170-8 will not be treated as a class action on 
behalf of all persons similarly situated in the 
__ State. In Re Santiago. Law Div. 
ntervenors cannot prevent court approval of a rea- 
sonable compromise of an action instituted for the 
benefit of the entire class of which they are only 
two individual members. City of Paterson v. Pat- 
erson General Hospital. App. Div. 

Held, on facts, proposed settlement agreement made 
between city and hospital, which planned to move 
to another municipality, is fair, reasonable and in 
the best interest of the class for whose benefit the 
action was brought. City of Paterson v. Paterson 
General Hospital. App. Div. 


CLIENTS’ SECURITY FUND 

Clients’ Security Fund 

Rules and Regulations of the Clients’ Security Fund 
of the Bar of New Jersey 

Delaware Court Upholds Payments By Bar For 
Clients’ Security Fund 


“COLLATERAL ESTOPPEL 


If a judgment might have been based upon one or 
more of several grounds, but does not expressly 
rely upon any one of them. then none of them is 
conclusively established under the doctrine of col- 
lateral estoprel. Ettin v. Ava Truck Leasing, Inc. 
Sup. Ct. : 

Where defendants pleaded guilty in the municipal 
court to a charge of receiving stolen goods under 
N.J.S.A. 2A:139-1, the State was not collaterally 
precluded from indicting and convicting them of 
the separate crime of breaking and entering with 
intent to steal under N.J.S.A. 2A:94-1. State v. 
Bell, et al. App. Div. . 





OLLECTIVE BARGAINING 

County correction officers are “policemen” within 
the, intendment of N.J.S.A. 34:13A-5.3 and hence 
are prohibited from joining a union which admits 
employees other than policemen to membership. 
County of Gloucester v. Public Employment Rela- 
tions Commission. App. Div. 


OMPARATIVE NEGLIGENCE 
Comparative Negligence Plans Aired 


OMPETENCY 

Defendant is competent to stand retrial, notwith- 
standing present total failure of memory of events 
on critical day, where he is now otherwise ment- 
ally competent and transcript of his testimony in 
first trial is available. State v. Pacheco. App. Div. 


OMPROMISE 
Intervenors cannot prevent court approval of a 
reasonable compromise of an action instituted for 
the benefit of the entire class of which they are 
only two individual members. City of Paterson v. 
Paterson General Hospital. App. Div. .... 
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Held, on facts, proposed settlement agreement made 
between city and hospital, which planned to move 
to another municipality, is fair, reasonable and 
in the best interest of the class for whose benefit 
the action was brought. City of Paterson v. Pat- 
erson General Hospital. App. Div. .............. 


CONDEMNATION tie 


Commissioners Condemnation Hearings—A Proced- 
ural Analysis, by Henry W. Clement 

Review of refusal of Department of Transportation 
to condemn land must be in the Law Division. 
Pfleger, et al v. State Highway Department, etc., 
et al. App. Div. 

Mortgagee is not entitled to collect a prepayment 
penalty where the mortgage is prepaid as the 
result of the exercise of the State’s right of Em- 
inent Domain and is not the result of voluntary 
action by the mortgagor. Jala Corporation, et al 
v. Berkeley Savings and Loan Association, etc. 
App. Div. Ae 

In a condemnation action, the trial judge may award 
interest from the time of the filing of the com- 
plaint if the circumstances of the case indicate 
that that would be an equitable method to com- 
pensate the condemnee for its full economic loss, 
even where the State did not take title or enter 
the property until after the entry of judgment. 
State v. Nordstrom. Sup. Ct 

Generally, interest should be allowed in condemna- 
tion proceedings where the proceedings restrict the 


owner's profitable use or enjoyment of the pro- 
perty, and conversely, should not be awarded 
where the condemnees are left undisturbed in 
their enjoyment during the proceedings or if 
they continue to receive undiminished rents and 
profits up to the time the State takes possession. 


State v. Nordstrom. Sup. Ct 

Where property has not been definitely and fully 
devoted to public use, the property owner is not 
entitled to the special standards set forth in the 
Wildlife Preserves ca and application by the 
Turnpike Authority standards of arbitrariness 
suitable for conventional property owners was 





properly imposed. New Jersey Turnpike Author- 
ity v. Sisselman, et al. App. Div. 

N.J.S.A. 12:3-64 is sufficiently broad to allow the 
Department of Conservation and Economic Devel- 


opment to maintain condemnation proceedings 
to acquire lands for the purposes of hurricane and 
shore protection. State v. Archer, et al. App. Div. 

The taking is for a public use even though the pro- 
gram necessarily only affects areas in the par- 
ticipating municipalities. State of New Jersey 
v. Archer, et al. App. Div 

Where the value of property sought to be condemned 
has been fixed but the State has not taken posses- 
sion, the State may amend the complaint and its 
accompanying description of the taking. State v. 
Applegate, et al. App. Div. 

Property owner not entitled to access at every point 
of highway frontage, but only to free and conven- 
ient access subject to reasonable highway regula- 
tions. State by the Highway Commissioner v. 
Kendall et als. App. Div 


CONFESSIONS 
Where a co-defendant’s confession implicating the 
defendant is disavowed at trial by the testimony 
of the co-defendant, the defendant cannot claim 
that he had no opportunity for effective cross- 
examination. Wade v. Yeager. 3rd Circuit Court 
of Appeals 
Held, on facts, the evidence was sufficient to sustain 
a finding that the defendant had acknowledged his 
unsigned confession. Wade v. Yeager. 3rd Circuit 
Court of Appeals : ; 





CONFLICT OF INTERESTS 

Report of Conflict of Interests Committee of the 
New Jersey State Bar Association 

Governor Conditionally Vetoes Conflict Bill 
State Bar approves Governor's proposals in all but 
one respect and urges prompt action 

Report Of State Bar Conflict Of Interest Committee 
At The Mid-Year Meeting, November 22, 1969 

Municipal engineer who performs work for develop- 
er, when he knows or should know that the work 
will be used by the developer in connection with 
a project in the municipality he represents, and 
that he will be required to pass judgment thereon, 
is in a conflict of interest position and may not 
recover in his suit against developer for fees. 
Newton v. Demas. App. Div. 


CONFLICT OF LAWS 

The prior decision barring recovery on secondary 
mortgage loans by Pennsylvania lenders to New 
Jersey borrowers secured by New Jersey real 
estate is to be given limited retroactive applica- 
tion. Oxford Consumer Disc. Co. of No. Phila. v. 
Stefanelli. App. Div. 

New Jersey law will be applied to an agreement 
made in New York to execute irrevocable mutual 
wills when the substantia] contacts are in New 
Jersey, which has a strong interest in the estate of 
its domiciliaries. and none of the parties in in- 
terest is a New York resident. Woll v. Dugas. 
Chan. Div. 

Held, on facts, that the guest statute of Iowa, the 
lex loci delicti, was properly pleaded since that 
state had the more signi ficant contacts with the 
parties to the litigation. Pfau v. Trent Aluminum 
Co. App. Div. 

Where core issue in auto negligence case was 
whether the New York operator had the implied 
permission of his New York employer to use car 
in trip beginning in New York and ending in 
accident in New Jersey, the New York statute 
on implied permission is anneal Van Dyke 
v. Bolves: Aig. DIG, «onset cep en se Cercinemy cones 


CONSCIENTIOUS OBJECTORS 
Selective Service — Constitutional Law. Goguen v. 
Clifford. U.S. D.C. ; : 
CONSOLIDATION 
Where several actions which have been consolidated 
are tried only on the issue of liability, there is no 
appealable final judgment while the issue of dam- 
ages as to any of the parties remains open. Florio 
v. Galanakis, App. Div. ...-.. 1. .s6css8ese-- , 
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Jury trial of admiralty suit ordered where con- 


solidated with law action. Blake v. Farrell. U.S. 
CE Gr Bie Sr 2. occ cnr cnc csecoensess 


CONSTITUTIONAL LAW P 
New Jersey’s “Gun Control Law.” (L.. 1966, c. 60; 


N.J.S. 2A:151-1 et seq.) is constitutional. Burton 
WS Oo a iin ea sa deecewacd one 


The Growth and Development of our Judicial Sys- 


tem under the Previous naeaeennien: by C. 
Zachary Seltzer .. SO Re eae Poh ot. 


High Court Upholds Qualified ‘Ben On Pre-In- 


duction Draft Challenges ay 6 cas'5 thay tha abate oe 


Subpoena of grand jury investigating municipal cor- 


ruption directing mayor to produce his personal 
financial records violates Fifth Amendment. In 
RO AGmenaik Se CC. oa. 350s oe ccmecaaev enue 


Subpoena of grand jury investigating municipal cor- 


ruption directing banks and brokerage house to 
produce their records pertaining to the mayor’s 
accounts with them must be honored. In re Addo- 
FUMIO, SH ZO 665. be ew ged wena se haneeaeemael 


Held, in determination of validity of requirement in 


Chapters 193 and 194 of 1964 that seller must agree 
that during the current year he will purchase New 
Jersey milk in an amount at least equal to the 
amount of milk he is currently selling to State 
agencies and public schools court should consider 
whether the practical operations of the require- 
ment impose undue burdens on interstate com- 
merce, whether they serve any legitimate public 
purpose, and whether the requirement should not 
be suspended as not presently serving any public 
purpose. Garden State Dairies of Vineland, Inc. 
v. Sills. Sup. Ct. 


The New Jersey sedition statute, N.J.S.A. 2A:148- 22 


is unconstitutional as it bars advocating people 
not to enlist. Straus v. Colissi. U.S.D.C. : 


A policeman may not be punished for a newspaper 


interview criticizing his superiors in the absence 
of a showing that his conduct impaired the public 
service, even assuming that a departmental regu- 
lation prohibiting interviews is valid. In Re: 
Gioglio,. Middlesex ‘Cty. Ct... 2.5 wise ceeenyeeien 


An internal revenue summons issued pursuant to 


26 U.S.C.A. Sec. 7602 for corporate records of a 
taxpayer whose liability is under investigation is 
proper and enforceable when issued in aid of an 
investigation which has a civil purpose though 
the information obtained may also be used in a 
criminal prosecution against the corporation or the 
individual directed to produce the records. U.S. 
VW, Gree, (CG: OF Ate: 5 isis cece s cts sens 


A summons of one’s bank records ened to the bank 


does not violate the depositors 5th Amendment 
privilege against self-incrimination. U.S. v. Bank 
of Commerce. Ct. of App. ..........+... 


Although N.J.S.A. 18A:39-1 requires that a beret 


which does not transport public school students 
must pay for transportation of its private school 
students by the district of which it is a part, 
there is no violation of the Equal Protection clause 
of the 14th Amendment where the public school 
students do not live remote from their schools 
and the private school students do. Boaru of Edu- 
cation of Woodbury Heights v. Gateway Regional 
High School District, et al. Law Div. 


The possible collateral consequences which may t 


tend conviction under N.J.S. 2A:170-8 do not make 
the offense a “serious” one so as to entitle a per- 
son charged thereunder to a jury trial. In Re 
Santiago. Law. Div. 


N.J.S. 2A:170-8 does not have an uneenetitutionaliee 


arbitrary criterion for determining guilt. In Re 
Santiang@. Law “BW: 6.206 scades Veksds ance 


It is not a denial of the constitutional aeueiiia of 


equal protection and due process nor a violation 
of the prohibition against excessive fines, to sen- 
tence an indigent to the maximum term of con- 
finement and a fine, which may result in further 
confinement for the indigent because of his inabil- 
ity to pay, so long as the total period of confine- 
ment does not result in imprisonment beyond the 
maximum statutory prison sentence. State v. Allen. 
App. Div. 


Application for a gun permit may be dented where 


the applicant refuses to answer questions re- 
quired by N.J.S.A. 2A:151-35 relating to member- 
ship in organizations advocating violence or deny- 
ing constitutional rights of others. In Re Appli- 
cation of Walter Marvin, Jr. Sup. Ct. 


There is no First Amendment privilege to vefune to 


answer the questions as to membership in organ- 
izations advocating violence or denial of consti- 
tutional rights required by N.J.S.A. 2A:151-35 of 
every applicant for a pistol permit. In Re Appli- 
cation of Walter Marvin, Jr. Sup. Ct. . : 


An indigent prisoner is not entitled to assignment of 


counsel to assist him in making a plea for parole. 
Puchalski v. N.J. State Parole Board. App. Div. 


Clipping Of Hair For Identification Held Consti- 


tutional 


Evidence properly obtained by federal officers may 


be used in a state prosecution for violation of 
lottery laws and is not barred by the Fourth or 
Fifth Amendments notwithstanding such evidence 
was seized to support a federal prosecution under 
the federal wagering statute. State v. Gerardo. 
Sup. Ct. 


Constitutional doctrines which lead to the suppres- 


sion of the truth in criminal prosecutions must be 
balanced against the right of society to be pro- 
tected from crime. State v. Gerardo. Sup. Ct. 


Defendants failed to show that the Jury Commis- 


sioners discriminated against “blue collar work- 
ers” or Puerto Ricans. State v. Forer. Law: Div. 


It was not improper for the Commissioners to exer- 


cise their discretion to select persons as suitable as 
possible for Grand Jury service, rather than pick- 
ing them at random without regard to qualifica- 
tion. State v. Forer. Law Div. ; 


Where Board of Aldermen is limited almost exclu- 


sively to administrative functions and does not 
possess general legisiative power of government, 
the one-man one-vote rule is uot applicable. 
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Constitutional Law, Cont’d 

Where the evidence showed that the defendant had 
possession and control of a large quantity of stolen 
clothing shortly after the theft, the trial judge was 
warranted, under N.J.S.A. 2A:139-1, in charging 
the jury that it could infer that he had knowledge 
that they were stolen, and it was not an imper- 
missible comment on the defendant’s failure to 
testify to read the statute to the jury. State v. 
Cannara. Sup. Ct. 

The statutory provision permitting a finding of guilt 
of receiving stolen goods upon showing of posses- 
sion within one year from date of theft is con- 
stitutional. State v. DiRienzo. Sup. Ct. ... 

Indeterminate commitment by a court of a sex 
offender on the basis of the psychiatric report of 
the existence of the requisite statutory elements 
without hearing accorded defendant does not 
violate due process since commitment cannot be 
for a period of time greater than the maximum for 
the crime of which he was convicted. State v. 
Blanford. App. Div. : 

That convicted robber was represented at trial i 
attorney who also served as assistant municipal 
attorney and who in that capacity had previously 
prosecuted defendant for disorderly conduct did 
not deprive defendant of effective assistance of 


counsel. State v. Zold. Law Div. : ; : 
Our “Silly Putty” Constitution, by Richard L. 
Fisher, Esq. 


Voluntary admission of guilt made by cneeitie to 
parent in open presence of Youth House guard is 
admissible at trial. State in the Interest of Stas- 
ilowicz. App. Div. 

Miranda v. Arizona, 384 U.S. 436, dete pry require 
the adoption of the McNabb-Mallory rule which 
requires in federal criminal proceedings the ex- 
clusion of statements obtained from defendants 
who were not brought without unnecessary delay 
before the nearest available commissioner or other 
committing official. State v. Jones. Sup. Ct. 

Miranda v. Arizona contemplates that the original 
warnings to a defendant of his rights will be 
given by the police and not by the’ magistrate. 
State v. Jones. Sup. Ct. 

Held, on facts, that the single mneetien, “Whose stuff 
is this?” asked of a handcuffed defendant by an 
officer reacting spontaneously at the scene of the 
arrest was not within the scope of Miranda. State 
v. Barnes. Sup. Ct. Pe 

Statute requiring motorcyclist * wear protective 
helmet is constitutional. State v. Krammes, ae. 
Div. 

Constitutional comuleeent of naluivent conteste: is 
satisfied where foreign corporation contacted New 
Jersey corporation, work was performed in New 
Jersey, and it was reasonable to expect that work 
would be performed in New — Resin v. 
Gemini. App. Div. 

The casting of a decisive batdatien one “ em 
President of the State Senate at a time when he 
was serving as Acting Governor did not violate 
the doctrine of separation of powers embodied in 
Article 3, {1 of the New Jersey Constitution. Ack- 
erman Dairy, Inc. et al v. Kandle, et al. Sup. Ct... 

Since the State Constitution supersedes common 
law, and permits the Senate President to sérve as 
Acting Governor, the common law prohibition 
against the holding of incompatible offices is over- 
ridden. Ackerman Dairy, Inc. et al v. Kandle, 
et al. Sup. Ct. 

The mere absence of Negroes from Bergen Ceiaie 
Grand Juries for a long period did not constitute 
proof of discrimination such as would invalidate 
an indictment, in the face of evidence that Grand 
Jurors are selected by a process involving numer- 
ous safeguards against discrimination, and that 
the Jury Commissioners have made affirmative 
efforts to increase the representation of Negroes 
on such juries. State v. Rochester. Law Div. 

The Jury Commissioners have discretion to select 
jurors with superior educational backgrounds for 
service on Grand Juries, and the evidence did not 
show that they used this power to discriminate 
against Negroes indirectly. State v. Rochester. 


Law Div. 
Although no group may be excluded on racial 
grounds, the Jury Commissioners have discretion 


to select members of the Grand Jury on the basis 
of qualifications, rather than random selection. 
State v. Rochester. Sup: Ct. 

Can We Afford Liberty?, by Hon. Arthur J. Goldberg 

The Legislature has the power to “downgrade” a 
criminal offense to an offense of a petty grade, 
such as a disorderly persons offense, without ac- 
cording a right to indictment or to jury trial, so 
long as the consequences do not exceed what 
may constitutionally follow upon a conviction for 
a petty offense. State v. Owens. Sup. Ct. 

N.J.S.A. 2A:170-81(d), which allegedly authorizes a 
licensed real estate broker to draw deeds, bonds, 
mortgages, leases or releases, agreements or as- 
signments, by way of exception to the general 
prohibition in N.J.S.A. 2A:170-78, is unconstitu- 
tional and a nullity since the Legislature’s action 
in passing this statute, arbitrarily and unjustifiably 
divested the Supreme Court of the exclusive au- 
thority given it by our constitution. State v. 
Bender. Law Div. .. 

The time lapse of two to four months. between ‘the 
dates of alleged narcotics offenses and the subse- 
quent arrest of defendant, with his attendant 
inability to recall events in question, is not suf- 
ficient on the facts to sustain a motion to dismiss 
the indictment. State v. Rountree. Law Div. .... 

The equal protection clause of the Federal constitu- 
tion requires that the wrongful death statute be 
read as providing that-illegitimate children shall 
be deemed to be children of their natural parents. 
Schmoll v. Creecy. Sup. Ct. ... 

The provision in N.J.S. 2A:170-1 that failure of an 
apprehended person to give a good account of 
himself is prima facie evidence of his presence 
for an unlawful purpose is invalid but the re- 
mainder of the statute is valid and can support 
a conviction as a disorderly person. State v. Zito. 
Sup. Ct. 
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State prosecution for possession of a dangerous 
wedpon, fallowing Federal prosecution under a 
similar: act, was not unconstitutional double jeo- 
pardy, even where the same acts gave rise to both 
indictments, since the Federal and state govern- 
ments are separate sovereignties each of which has 
the power to punish a violation of its peace. State 
v. Cooper and Murfitt. Sup. Ct. 

Miranda warnings must be given at very cutent of 
any custodial interrogation of suspect. State v. 
Johnson. App. Div. 

N.J.S.A. 51:1-61, which permits the State Supine 
tendent of Weights and Measures to make rules 
and regulations to govern the sale of commodities, 
may be an unconstitutional delegation of legisla- 
tive power because of the lack of standards and of 
a definition of “commodities.” State v. Seligson, 
t/a Chicken Delight. App. Div. 

State Police system of compiling central eniiiiaiees 
file on all persons partaking in politically unortho- 
dox activities held unconstitutional. Anderson v. 
Sills. Chan. Div. 

The Electrical Contractors Liewuien Act of 1962, as 
amended, N.J.S.A. 45:5A-1, et seq. is constitu- 
tional. Independent Electricians et al. v. N.J. Bd. 
of Examiners, et al. Sup. Ct. 

A municipality has no power to tax goods imported 
from Japan and stored in a warehouse in their 
original packages, because Article 1, Section 10 of 
the United States Constitution prohibits states 
from levying duties on imports. Concord v. Linden 
Div. of Tax Appeals 

Chapter 58 of the Laws of 1966, which was designed 
to make it unlawful for some producers of alco- 
holic beverages to sell at wholesale to retailers, 
is unconstitutional as offensive to due process and 
equal protection. Affiliated v. Sills. Chan. Div. 

Defendant granted permission to file petition for 
leave to present arguments attacking constitution- 
ality of N.J.S. 2A:113-3 and the imposition of 
death sentences. State v. Conklin. Sup. Ct. 

Fact that counsel for co-defendant had also been 
defendant's counsel at the time of his trial and 
conviction afforded no basis for defendant’s in- 
vocation of Fifth Amendment. State v. Craig. 
App. Div. 

Where defendant is charged with being under the 
influence of a narcotic drug and does not request 
an independent medical examination by his own 
doctor, there is no constitutional requirement that 
the police provide such service or solicit the de- 
mand from him. State v. Tietz. App. Div. 

The First Amendment standard of actual malice is 
applicable to radio news broadcasts on matters of 
public interest even though the plaintiff allegedly 
defamed thereby is not a public figure. Rosen- 
bloom v. Metromedia, Inc. U.S. Court of Appeals 
for 3rd Circuit 

N.J.S. 2A:170-92.1 which anes ita ee he 
sons offense for a landlord to take reprisals against 
a tenant who complains of violations of the health 
or building code is not unconstitutional as a depri- 
vation of the landlord’s rights of property and 
freedom of contract without due process of law, 
since the statute is a reasonable effort to stop 
landlords from using reprisals to prevent their 
tenants from complaining of health violations, a 
matter of legitimate legislative concern. State v. 


Field. App. Div. 

A defendant whose conduct clearly was prohibited 
lacked standing to attack the statute as unconsti- 
tutionally vague in coverage. State v. Field. App. 
Div. 

Defendant has no constitutional right to a line 


up:as such, but all pretrial identifications must 
be reasonable and not unduly suggestive. State 
v. Thomas. App. Div. 

Defendant's right to counsel is not denied by pre- 
indictment confrontation and _ identification by 
victim occurring within short period after the 
crime and immediately after defendant is taken 
into custody, although no attorney for defend- 
ant is present. State v. Thomas. App. Div. 

Where a co-defendant’s confession implicating the 
defendant is disavowed at trial by the testimony 
of the co-defendant, the defendant cannot claim 
that he had no opportunity for effective cross- 
examination. Wade v. Yeager. 3rd Circuit Court 
of Appeals. 

Petitioner moves pursuant to 28 U.S.C. 2255 for an 
order vacating the judgment of conviction and sen- 
tence of 25 years imposed on him in 1959; he al- 
leges the charge of the judge deprived him of a 
fair trial. Casella v. United States of America. 
U.S.D. Ct. for D. of NJ. 

Where police have probable cause to believe car is 
stolen they may impound it at police headquar- 
ters and within a reasonable time after its seizure 
search it for evidence of ownership without a 
warrant. State v. Hock. Sup. Ct. 

Selective Service Unconstitutional, 
Article Says davis: 

A one year sentence and the possible coll ateral con- 
sequences of conviction under N.J.S.A. 2A:170-8 
did not make the offense so “serious” that person 
charged under it was entitled to a jury trial. Peti- 
tion of Santiago. App. Div. 

N.J.S.A. 2A:48-1 to 2A:48-7, the riot statutes, are con- 
stitutional. Manzo v. City of Plainfield. Law Div. 

Trial court’s interrogation was within its discretion 
and neither it nor judge's facial expression, if any, 
deprived defendant of fair trial particularly in 
view of curative instruction. State v. Soriano. 
App. Div. 

Selective Service. ‘Goguen Vv. Clifford. US. D.C. 

The rule of Massiah v. United States will not be 
applied retroactively to attack convictions which 
cleared the appellate courts on direct appeal prior 
to the date of decision, May 18, 1964. Allison v. 
New Jersey. 3rd Cir. Ct. of App. .... 


CONSTRUCTIVE TRUSTS 
The natural father is barred by N.J.S.A. 3A:4-7 
from sharing in the proceeds of a serviceman’s 
iife insurance policy on the life of his illegitimate 
son held by the son’s widow as constructive 
trustee for the benefit of the other next of kin. 
Jackson v. Prudential. Law Div. 
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CONTEMPT 


The utterance of an epithet does not constitute 
criminal contempt where the circumstances show 
that it created no disturbance or disorder in the 
courtroom, and that the proceeding then in pro- 
gress continued uninterrupted; the test is whether 
the alleged contempt obstructed or tended to ob- 
struct the administration of justice. State v. 
Jones. Law Div. 


CONTRABAND 


Courts will not order the return of contraband even 
though its use as evidence is suppressed. State v. 
Casale. Law Div. 


CONTRACTS 


Held, on facts, that an agreement to execute irre- 
vocable mutual wills was established by clear and 
convincing evidence. Woll v. Dugas. Chan. Div. 

The New York Statute of Frauds invalidating oral 
contracts to make a testamentary provision does 
not prevent the imposition of a constructive trust 
in favor of the intended beneficiaries. Woll v. 
Dugas. Chan. Div. 

Equity will not relieve a city from a bad nenanin 
where the factors causing a doubling of the ex- 
pense should have been contemplated by it when 
it signed the agreement. City of Newark v. North 
Jersey District Water Supply Commission et ai. 
Chan. Div. 

A contract between a municipality and an individual 
whereby the initial cost of an extension of the 
municipal water supply facilities is borne by the 
individual may not require persons who subse- 
quently tie into the extension to reimburse the 
individual, but may provide for reimbursement to 
him by the municipality from tie-in fees col- 
lected from such person pursuant to duly adopted 
ordinances. Drake v. Town of Boonton. Law Div... 

An agreement by decedent to bequeath her estate to 
plaintiffs in return for services to be rendered 
during her lifetime was not without consideration 
merely because plaintiffs testified that they would 
have rendered the services without the payment, 
since their motive in accepting the offer was im- 
material. Klockner v. Green. Sup. Ct. 

While performance to the sole and final satisfac- 
tion of another is not readily implied, custom 
may strongly indicate the same, especially as to 
contracts involving matters of taste, judgment or 
preference. Medivox Productions, Inc. v. Hoffman- 
LaRoche, Inc. Law Div. 

The controlling factor is not whether ion promisee 
in a satisfaction contract ought to have been 
satisfied but whether, absent bad faith, he was, 
in fact satisfied. Medivox Productions, Inc. v. 
Hoffman-LaRoche, Inc. Law Div. 

A material breach going to the essence of a contract 
may under appropriate circumstances justify res- 
cission but where plaintiff's performance was of 
some value and he could not be placed in status 
quo ante, equity would not compel restitution. 
Medivox Productions, Inc. v. Hoffman-LaRoche, 
Inc. Law Div. 

New York familial support obligation statute creat- 
ing implied contract on part of relative to pay for 
care rendered to certain members of family cared 
for in New York institutions is compensatory, not 
penal, and is enforceable in New Jersey against a 
New Jersey relative. Torenzio v. Nelson. App. Div. 

Held, on facts, that no contract, either express or 
implied, arose from the submission of a new 
product idea for evaluation by a manufacturer. 

leming v. Ronson Corporation. Law Div. 

Municipal engineer who performs work for develop- 
er, when he knows or should know that the work 
will be used by the developer in connection with 
a project in the municipality he represents, and 
that he will be required to pass judgment thereon, 
is in a conflict of interest position and may not 
recover in his suit against developer for fees. New- 
ton v. Demas. App. Div. 

Where beauty parlor operator gives customer perma- 
nent wave, implied warranty of fitness arises con- 
cerning products used in giving wave although 
transaction is partly a service and partly a sale. 
Newmark v. Gimbels, Inc., et al. Sup. Ct. 


CONTRIBUTION 


The term “money judgment” as used in the Joint 
Tortfeasors Contribution law includes consent 
judgments. Young v. Steinberg and Steinberg v. 
Magle. Sup. Ct. 

A settling joint tortfeasor seeking contribution from 
a nonsettling joint tortfeasor has burden of estab- 
lishing the reasonableness of the amount he paid 
and is entitled only to pro rata share of reasonable 
compensation for plaintiff's injuries at time of 
settlement. Young v. Steinberg and Steinberg v. 
Magle. Sup. Ct. 

Where in the drivers’ actions against each other for 
personal injuries each charged that the other's 
negligence caused the accident, denied neglig- 
ence on his own part, and asserted contribu- 
tory negligence as an affirmative defense, the 
jury verdicts of no cause for action in said 
actions precluded either driver from litigating the 
issue of negligence as a defense to a cross-claim 
for contribution in a subsequent action brought 
by passengers against the drivers. Miraglia v. 
Miraglia, et al. App. Div. caer 


CONTRIBUTORY NEGLIGENCE 


The defense of contributory negligence was properly 
stricken where the defendants had failed to intro- 
duce any evidence that the plaintiff's negligence 
in fact contributed to her injuries. Dziedzic v. 
St. John’s Cleaners and Shirt Launderers, Inc., 
et al. Sup. Ct. 

Once the plaintiff introduces evidence sufficient to 
satisfy his burden of proving that the defendant’s 
negligence was the proximate cause of his injury, 
the defendant bears the burden of proving that 
the plaintiff's alleged contributory negligence actu- 
ally contributed to the injury and also of proving 
to what extent the injury was caused by such con- 
tributory negligence. Dziedzic v. St. John’s Clean- 
ers and Shirt Launderers, Inc., et al. Sup. Ct. 

N.J.S.A. 2A:81-2 applies to the defense of contribu- 
tory negligence asserted by a defendant in a negli- 
gence survival action. Germann v. Matriss. App. 
Div. 
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Contributory Negligence, Cont’d 
In a joint trial of a survival action and wrongful 
death action, the jury should be charged that the 
defense of contributory negligence must be estab- 
lished by clear and convincing proof as to the 
survival action even though said defense need only 
be established by a preponderance of the evi- 
dence as to the death action. Germann v. Matriss. 
App. Div. 
A plaintiff who uses a leased truck which is im- 
pliedly warranted to be in serviceable condition 
no duty to the lessor to inspect or guard in 
sibility of a defect, hence 
failure to do so is no defense to the lessor of 
the defective truck. Ettin v. Ava Truck Leasing, 
ne. Sup. Ct. 
It was error to withdraw the issue of plaintiff's con- 
tributory negligence from the jury where there 
; evidence that she had told a police officer at 
t scene a different version of the accident than 
that to which she testified at the trial, and one 
-ersion of her testimony, if accepted as true, would 
present jury questions as to whether she acted 
reasonably in an emergency, and if she did not, 
ther her failure was causally related to the 















accident. Schneiderman v. Strelecki. App. Div. 
CORPORATIONS 
A foreign corporation is not entitled to the benefits 


the Fund statute for claims arising from dam- 
Red 


ot 

age to its vehicles registered in another state. 

Star Express Lines v. De Stefano. App. Div. 

The Corporate Entity of the Close Corporation, by 
Joseph F. Krupsky 

Professional Service Corporations in New Jersey, by 
Arthur L. Nims, II 








COUNSEL 


161 


211 


690 


° } : . . \ 
A superintendent of elections and commiss’oner of 
p 


registration of a county has no authority to em- 
ploy his own counsel with salary to be paid by 
board of freeholders since he is an officer of the 
state government within the meaning of N.J.S.A. 
52:17A-11 whose counsel is the Attorney General. 
Keenan v. Bd. of Freeholders of Essex County 
App. Div. 


COUNSEL FEES 
Under N.J.S.A. 34:15-64 the Division of Workmen’s 
ae may allow a counsel fee up to 20% 
f the amount of that judgment which would have 
en Prot i against the employer or its carrier 
had the employee not been entitled to a pension, 
en though no such judgment actually was en- 
tered and the only award was a much smaller sum 
for medical expenses, but it should take the dif- 
ficulty of the legal work and the extent to which 
he insurance carrier made it necessary by deny- 
ng liability into consideration in setting the act- 
1 amount of the fee. Detlefs v. Westfield. App. 
Div. 
Absent a contractual provision, counsel fees are not 
items of damage in the suit in which they are in- 
rred. Alexander's v. Arnold Constable and Arn- 
old Constable v. Essex Green. Chan. Div. 
> right to appeal from a denial of counsel fees is 
dinarily deemed to reside in the client and not 
1 the attorney, hence it is doubtful whether the 
ttorney can maintain such appeal pro se. Poch v. 
g, ete. and Trombadore v. Beckerman. App. 







el fees in a receivership action are based on 
value of the services to creditors and not on 
hose services rendered for the benefit of individ- 
ual shareholders or officers of the corporation. 
Poch v. Haag, etc. and Trombadore v. Beckerman. 
App. Div. 
Counsel fees may be allowed for the bringing of the 
roceedings resulting in appointment of a receiver 
ugh the attorney was not appointed counsel for 
the receiver. Poch v. Haag. etc. and Trombadore 
Beckerman. App. Div. 
Since the Legislature, by L. 1968, C. 371, has directed 
he Public Defender to represent juveniles in cases 
here the Juvenile Court judge thinks institu- 
tional commitment may resu.t from the prosecu- 












tion, the Supreme Court refused to order the 

junties to pay attorneys assigned to such cases 

; prior to th statute. although did possess the 

® power. State in the Interest of Anthony Antini, Jr. 
q Sup. Ct. 

FA Title Insurance Company which refused request by 

4 nsured to file action against alleged encroacher is 


ble for counsel fees and costs to insured where 
insured brings the action. McMinn v. 
et al. Chan. Div. 


¢ OUNTY CHARACTER COMMITTEES 
§ Order Appointing Committees On Character 


MOUNTY ETHICS COMMITTEES 
Order Appointing County Ethics Committees 


OURTS 

> Growth and Development of Our Judicial Sys- 

Under the Previous Constitutions, by C. Zach- 

’ Seltzer 

y whether the judiciary possesses the power of 

spending a statute and reviving it when neces- 

Garden State Dairies of Vineland, Inc. v. 

By Ct. 

’ For A Family Court—A Summary Of The 
t Of The California Governor’s Commission 
On The Family, by Richard C. Dinkelspiel and 
_ Aid an R. Couch 
he 1968 Summer Follies: 
R. Miller 

A Blueprint For The Development Of The New Jer- 

sey Judicial System, by Edward B. McConnell 

Review Of U.S. Supreme Court's Work 

A court is never irrevocably bound to abide by its 
prior ruling in the same case. West Point v. Dover 
Tw vp. Sup. Ct. 
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A Case Study, by Murray 





REDITOR’'S RIGHTS 

Where foreclosure of mortgage given by tenants by 
entireties produces surplus money, application for 
Payment by holder of judgment against one spouse 
will be denied and fund will be held in court to 
await severance of the estate. Fort Lee S. & L. v. 
LiButti et al. App. Div. 
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Insurance company which sold annuity to judgment 
debtor with intent to defraud the judgment cred- 
itor must pay creditor full consideration received 
from debtor without credit for payments made to 


debtor under the annuity’s terms. O'Neill v. Little. 
Chan. Div. 
CRIMINAL LAW ‘~~ 


Accused who inflicts dangerous gunshot wound can- 
not escape responsibility for victim’s death by 





showing that more cillful medical treatment 
might have saved victim. State v. Clark. Bergen 
Ce ON aor hic Wace oss ae eee 


report held admissible 
lion as to cause of death 
ugh examining doctor is 
State v. Reddick. Sup. Ct. 
in self defense or to pre- 
ds on the jury’s determina- 
i a reasonable man would 
have done under the circumstances, and not on 
any subjective test. State v. Bess. Sup. Ct. 
Presumption of second ree murder which arises 
upon proof of an unlawful homicide does not shift 
the burden of proving justification onto the de- 
fendant since the jury 1 first be instructed that 


Medical examiner's autopsy 
in murder trial where 
has been excised alt] 
deceased at time of 

Justification for a ki 
vent a robbery deper 
tion of what they tl 
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before such a presumption arises they must be 
convinced that there was an unlawful homicide. 
State v. Bess. Sup 

An Appellate Court has the power to review any 
exercise of the trial court’s discretion, including 
the power to revise the prison sentence where it 


even though within statu- 
Sup. Ct. 
dicated he believed the 


is manifestly excessive 
tory limits. State v. Be 
Jury charge wherein 














testimony of the police and thought the jury 
should do likewise, referred to police as “men in 
blue”, made excessively derogatory comments 
about the defense testimony, and suggested that 
some testimony should be believed because the 
witnesses were police rather than because of its 
credibility, was improper. State v. Jones. App. Div. 

A trial judge may cor upon the evidence only 
with great restraint criminal case, lest the 
right of jury trial | ged. State v. Jones. 
App. Div. 

The possible collatera equences which may at- 
tend conviction under N.J.S. 2A:170-8 do not make 
the offense a “seriou one so as to entitle a per- 
son char ged thereunder to a jury trial. In Re 
Se Law Div 

The conv n ré es apply to disorderly 
persons offenses. In F ntiago. Law Div. 

Statute providing for “street time’? where 
convict’s parole is revoked for commission of 
crime while on parole not contrary to due 
process nor does it subject him to double jeopardy. 
Roman v. NJ. S Parole Bd. App. Div. 





Even when so requested by defendant, the jury 
should not be informe the consequences of a 
verdict of not guilty ason of insanity. State 
v. Conforti. Sup. Ct 

Where the jury did : eturn a death verdict, a 
defendant cannot claim prejudice by the court’s 
perfunctory f prospective jurors on the 
sole ground were opposed to capital 
punishment. orti. Sup. Ct. 

Convict paroled during service of sentence who 
commits crime during parole but whose parole is 
revoked for a cause other than commission of 
crime is credited with time spent on parole. 
Bonomo v. New Jersey State Parole Board. App. 
Div. 

Time spent serving Feder prison sentence after 
conviction of crime committed while on parole 
from state prison doe ot count toward time 
owed the State after his State parole is revoked. 
Bonomo v. New Jersey te Parole Board. App. 
Div. 


lead to the suppres- 
prosecutions must be 






Constitutional doctrine 
sion of the truth in cri 


balanced against the f society to be pro- 

tected from crime. S vy. Gerardo. Sup. Ct. 
The conflict between N.J.S.A. 30:4-148 which says 

that a reformatory sentence may not specify a 





and N.J.S.A. 24:18- 
2 two-year minimum for 
best reconciled 
ent under the latter 


minimum period of dete 
47(c) (1) which require 
illegal possession of 

by holding that every comn 

















must be for the twe nimum, whether to a 
reformatory or any oth itution, but that it 
should be treated as, in eff a minimum-maxi- 
mum senténce so that the ole Board has juris- 
diction, and by granting the prisoner credit for 
good behavior. State v. Ammirata. App. Div. 

A challenge to the Grand Ju array under R.R. 
3:3-2(b) must be made before the Grand Jury is 
empanelled and sworn. State v. Forer. Law Div. 

Under N.J.S.A. 2A:164-28. expungement of a convic- 
tion is not available where there is more than one 
conviction State v. Chelson. Law Div. 

Hearsay Evidence Of Predisposition Inadmissible On 


Entrapment Issue. U.S. v. Catanzaro. Ct. of App. 


private citi- 














Mere solicitations by officers posing as 
zens and resulting in tt ance of bets does 
not give rise to any entrar issues. State v. 
Velazquez. App. Div. 

Offense of receiving stolen motor vehicle must be 
prosecuted under statut pecifically referring to 
stolen vehicles rather than under the general stat- 
ute relating to receiving stolen goods. State v. Bott. 
Sup... Ct. 

Where the evidence showed that the defendant had 
possession and control of a large quantity of stolen 


> 


th the trial judge was 
2 A:139-1, in charging 
that he had knowledge 
and it was not an imper- 
the defendant's failure to 
jury. State v. 


clothing shortly after the 

warranted, under NJ.S.A 
the jury that it could i 
that they were stolen, 
missible comment on 
testify to read the statute 
Cannara. Sup. Ct. 

Where State proved only that defendant was a pas- 
senger in a stolen car and fied when police stopped 
it, trial court should have directed judgment of 
acquittal of charge of receiving stolen car, since 
there was no evidence to show defendant’ : posses- 
sion of vehicle. State v. Serrano. Sup. 

The statutory provision permitting a rin ‘of guilt 
of receiving stolen goods upon showing of posses- 
sion within one year from date of theft is consti- 
tutional. State v. DiRienzo, Sup. Ct. ; 
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Defendant convicted of two indictments of receiving 
stolen goods could not receive consecutive sen- 
tences on each conviction where all the goods were 
received at the same time as part of single crim- 
inal episode. Siate v. DiRienzo. Sup. Ct. 

That convicted robber was represented at triai by 
attorney who also served as assistant municipal 
attorney and who in that capacity had previously 
prosecuted defendant for disorderly conduct did 
not deprive defendant of effective assistance of 
counsel. State v. Zold. Law Div. 

Evidence Rule 23(2), the marital privilege, does not 
require that the wife’s testimony against her hus- 
band be limited to the offense charged as having 
been committed against her and be excluded from 
his trial for the murder of a third person which 
was part of the same incident. State v. Briley. 
Sup. Ct. 

Burning required for arson under common law or 
under N.J.S.A. 2A:89-1 is not essential to establish 
setting fire with intent to burn under N.J.S.A. 
2A:89-2. State v. Heard. App. Div. 

Where defendants pleaded guilty in the municipal 
court to a charge of receiving stolen goods under 
N.J.S.A. 2A:139-1, the State was not collaterally 
preciuded from indicting and convicting them of 
the separate crime of breaking and entering with 
intent to steal under N.J.S.A. 2A:94-1. State v. 
Bell, et al. App. Div. 

N.J.S. 2A:96-3, impairing the morals of a minor, con- 
templates inducing minors to the exposure of lewd 
pictures; prosecution need not be under N.WJ.S.A. 
2A:115-3.2, uttering or exposing obscene publica- 
tions to children. State v. White. App. Div. 

Voluntary admission of guilt made by juvenile to 
parent in open presence of Youth House guard is 
admissible at trial. State in the interest of Stasiio- 
wicz. App. Div. 

Arrest and subsequent search which are result of 
wiretap of crime victim’s phone are not illegal 
where tap was authorized by victim. State v. 
Riley. App. Div. 

Ambiguous diagnostic center report which merely 
contains conclusory statement that defendant 
comes within act will not suffice as substitute for 
finding of requisite statutory criteria. State v. 
Horne. App. Div. 

A motion to dismiss an indictment before trial can- 
not be based upon facts not contained in the in- 
dictment. R.R. 3:5-5(b) (1). State v. Yarusso. Law 
Div. 

The defense that the instrument | possessed by ‘de- 
fendant was inoperable at the time of his arrest 
because it then lacked a firing pin and bolt and 
hence was not a “rifle” under N.J.S.A. 2A:151-41 
cannot be raised by motion before trial. State v. 
Yarusso. Law Div. 

Where two or more defendants are indicted for the 
same offense and the prosecution contemplates 
using a confession by one defendant which impli- 
cates a co-defendant but effective deletion is not 
feasible, separate trials are required since cau- 
tionary instructions will not suffice. State v. Bar- 
nett. Sup. Ct. 

A deletion from a statement must not only avoid any 
prejudice to the implicated co-defendant but it 
must also avoid any prejudice which might result 
to the confessing defendant from the introduction 
into evidence of an incomplete confession which 
unfairly excludes exculpatory statements or pre- 
sents a distorted picture. State v. Barnett. Sup. Ct. 

Miranda v. Arizona, 384 U.S. 436, does not require 
the adoption of the McNabb-Mallory rule which 
requires in federal criminal proceedings the exclu- 
sion of statements obtained from defendants who 
were not brought without unnecessary delay be- 
fore the nearest available commissioner or other 
committing official. State v. Jones. Sup. Ct. 

Miranda v. Arizona contemplates that the original 
warnings to a defendant of his rights will be 
given by the police and not by the a 
State v. Jones. Sup. Ct. 

Held, on facts, trial court did not commit plain error 
in failing to instruct the jury with respect to the 
legal concept of “possession” of a revolver. State 
v. Thomas. App. Div. 

Intent to possess a gun and effective realization 
thereof constitutes “possession” within N.J.S.A. 
2A:151-41 though the actual possession may have 


been only instantaneous. State v. Thomas. App. 
Div. 
Consecutive sentences may not be imposed for re- 


goods which were the product of 


ceiving stolen 

two separate thefts in the absence of proof that 
the goods were received separately. State v. 
Barnes. Sup. Ct. 


motorcyclist to wear protective 
State v. Krammes. App. 


Statute requiring 
helmet is constitutional. 
Div. ; 

The admission by the offender of facts showing that 
he did not give the notice of change of address 
required by N.J.S. 2A:169A-6 is sufficient basis for 
an officer to arrest for violation of the statute. 
State v. Morse. Sup. Ct 

Noncompliance with N.J.S. 2A:169A-6 is a continu- 
ous offense so that any 24-hour interval will suf- 
fice for a conviction. ‘Disagreement with State v. 
Orr noted). State v. Morse. Sup. Ct. 

Held, defendant’s attack on his conviction on the 
ground of denial of effective assistance of counsel 
is not supported by facts which show he entered 
his guilty plea voluntarily and understandingly 
and not as result of any incompetence of assigned 
counsel. State v. Clark. App. Div. 

Joinder for trial of two indictments containing in all 
ten counts, charging many crimes of various na- 
tures, separated in time by seven or eight months, 
involving six different victims, diverse locations 
and different factual circumstances, constitutes 
plain error manifestly prejudicial to defendant. 
State v. Harris. App. Div. 

Aa attack on an administrative transfer to the State 
Prison Farm must be by independent proceeding 
under R.R. 5:88-8, not appeal. State v. Clark. Sup. 
Ct. 

Defense of self- defense applies in a criminal assault 
and battery prosecution where a police officer uses 
excessive force in compelling a suspect of disord- 
erly conduct to submit to deieaisociii State v. 
Mulvihill. App. Div. : 
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Death Actions, Cont’d 

The equal protection clause of the Federal constitu- 
tion requires that the wrongful death statute be 
read as providing that illegitimate children shall 
be deemed to be children of their natural parents. 
Schmoll v. Creecy. Sup. Ct. 

The question whether the wrongful death statute 
may be read to protect illegitimate children or 
must fall in its entirety because of a constitutional 
defect is a judicial question on the intent of the 
Legislature that adopted the statute as to which 
neither the action nor inaction of a subsequent 
Legislature can be dispositive. Schmoll v. Creecy. 
Sup. Ct. 

Plaintiffs, raised by mother and step-father, failed to 
establish their status as dependents of step-father 
under Death Act. State ex rel Gosnell v. Gosnell. 
App. Div. 

Where right of action which decedent had possessed 
during his lifetime had been barred by limitation 
before his death, the subsequent bringing of an 
action for his wrongful death is barred by the 
statute of iimitations. Lawlor v. Cloverleaf. App. 
Div. : : 


DECEIT 


Where insured and his doctor submitted false medi- 
cal history to insurer and insurer later rescinded 
policy issued in reliance thereon. no cause of ac- 
tion for deceit arose in’ favor of the beneficiary 
against the doctor. Parker v. Metropolitan. U.S. 
Ct. of App. 


DEFAMATION 


Held, on facts, the evidence was constitutionally in- 
sufficient to support a judgment for plaintiff in 
libel action arising out of radio news broadcasts. 
Rosenbloom v. Metromedia, Inc. U.S. Court of 
Appeals for 3rd Circuit 

The First Amendment standard of actual malice is 
applicable to radio news broadcasts on matters of 
public interest even though the plaintiff allegedly 
defamed thereby is not a public figure. Rosen- 
bloom v. Metromedia, Inc. U.S. Court of Appeals 
for 3rd Circuit 


DEFICIENCY SUITS 


Where a secured party repossesses and resells col- 
lateral and notice of the resale is required and 
not given, the burden of proving the value of the 

jllateral in a deficiency action is on the secured 

y. T & W Ice Cream, Inc. v. 


Law Div. 
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DESCENT AND DISTRIBUTION 


In view of N.J.S.A. 9:3-30, a sister under N.J.S.A. 
3A:4-4 includes an adopted one. Crego et al v. 
Monfiletto, et al. Chan. Div. 

The natural father is barred by N.J.S.A. 3A:4-7 from 
haring in the proceeds of a serviceman’s life in- 

irance policy on the life of his illegitimate son 
held by the son’s widow as constructive trustee for 
the benefit of the other next of kin. Jackson v. 
Prudential. Law Div. 


PETAINERS 


The 180-day period for bringing a defendant to trial 
under the Interstate Agreement on Detainers 
N.J.S.A. 2A:159A-1-15) cannot be extended after 
its expiration because of a misunderstanding be- 
tween the prosecutor and the prison officials of the 
other state as to the defendant's availability to 
stand trial. State v. Lippolis. App. Div. 


DETECTIVES 


¥ 


Experience as an investigator for the Hudson County 
Board of Freeholders investigating frauds and 
iccidents satisfied the requirement of N.J.S.A. 
45:19-12 that an applicant for a private detective 
license have five years experience as an investi- 
gator. Schulman v. Kelly. Sup. Ct. 

N.J.S.A. 45:19-12 does not require that one applying 
for a private detective license have been employed 
in investigating criminal or related matters for an 
organized police department or a governmental 
agency engaged primarily in criminal investigative 
work, if he does have equiva’ent experience as an 
investigator. Schu!man v. Kelly. Sup. Ct. 


DISCOVERY 


Experts offered by defendant to give opinion evi- 
dence should be allowed to testify though their 
names were not set forth in answer to interroga- 
tory asking names of witnesses having factual in- 
formation regarding the complaint. S. R. H. Corp- 
oration v. Rogers Trailer Park, Inc. Sup. Ct. 

The refusal to answer before trial may be shown to 
question the credibility of the answer given at 
trial when the answer could not conceivably in- 
volve the prospect of criminal liability. Commer- 





cial v. Burt Thomas-Aitken. Sup. Ct. 


* A mistrial should have been granted where the 
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plaintiff's counsel failed to inform the defense be- 

fore trial that he had learned from a witness that 

a ladder shown in photographs he had supplied to 

the defense in response to interrogatories was not 

the one involved in the accident as had been 
thought. Olsson v. Newark Ladder & Sign Bracket 

Sales Co., Inc. and R. H. M. Corp. Sup. Ct. 

statutory patient-physician privilege (N.J.S. 
2A:84A-2.1) does not permit a physician, without 
the consent of a patient who is not a party to liti- 
gation, to respond to interrogatories which would 
reveal the identity of the non-party patient, the 
ailment for which he was treated, and the details 
and duration of such treatment. Osterman v. Ehr- 
enworth. Law Div. 

Denial of motions to take oral depositions of Turn- 

ke Authority Commissioners was proper since 

e absence of allegations of improper behavior, 

t are immune from inquiry into mental pro- 
sses by which they made their decision. New 
Jersey Turnpike Authority v. Sisselman, et al. 
App. Div. 

Where under NJ.S.A. 2A:84A-22.7 the trial court 
determines that the patient-physician privilege 
pursuant to N.J.S.A. 2A:84A-22.1 and 22.2 has been 
waived, then a doctor must answer interrogatories 
as to his involvement in former litigation, the 
name of parties to such suit, his status therein, 
and the court in which it was filed. Unick, et al v. 
Kessler Memorial Hospital, et al. Law Div. 
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Since the patient-physician privilege was not waived 
by other persons who were treated on the same 
day in question as the plaintiff the hospital may 
invoke the protection afforded by N.J.S.A. 2A:84A- 
22.1 and 22.2 and refuse to produce the operating 
room schedule and record book in discovery pro- 
ceedings. Unick, et al v. Kessler Memorial Hospi- 
tal, et al. Law Div. ~ wee ee oe 439 


DISCRIMINATION 
Dilatory or evasive conduct toward a member of a 
class which the Law Against Discrimination is 
designed to assist and protect is a badge of unlaw- 














ful discrimination. Jackson v. Concord Co. Sup. Ct. 419 
Since the Law Against Discrimination seeks not only 
to give redress to the individual complainant but 
also to vindicate the public interest, the Division 
on Civil Rights has authority to issue cease and de- 
sist orders to enjoin future discriminatory prac- 
tices as to all persons. Jackson v. Concord Com- 
pany. Sup. Ct. 419 
The Division on Civil Rights has the power to award 
an individual complainant compensatory damages 
for additional rental and traveling expenses in- 
curred by reason of unlawful housing discrimina- 
tion against him. Jackson v. Concord Co. Sup. Ct. 419 
DISORDERLY PERSONS 
The disorderly persons statute (N.J.S. 2A:170-1), pro- 
perly construed, is valid, and an arrest thereunder 
may justify a search of the automobile occupied by 
the offender. State v. Zito. Sup. Ct. miletaes RO 
DISTRICT COURT 
In penalty action brought by State under specific 
statute creating penalty and conferring jurisdic- 
tion upon County District Court, County District 
Court may impose fines exceeding $1,000.00. Kings- 
ley v. Wes Outdoor Advertising Co. Ocean Co. 
Dist. Ct. 522 
DIVIDENDS 
Where assignor had not paid premiums, assignee was 
not entitled to dividend where policy permitted 
insuror to credit dividends against such obligation 
and insuror acted in good faith. C. J. Simons & Co. 
v. American Mutual Liability Ins. Co. Law Div. 767 
DIVORCE 
Report On Divorce Law Study Commission Hearing 217 
Held, under facts, it was not error for trial court to 
refuse to discharge bond and order its forfeiture. 
Coursen v. Coursen. App. Div. 354 
Chancery Division has power in matrimonial action 
both under statute and under general equity jur- 
isdiction to enjoin husband pendente lite from re- 
entering premises owned by entireties where there 
is showing of harm or threat of harm. Roberts v. 
Roberts. Chan. Div. 470 
In uncontested divorce, court cannot raise doctrine 
of recrimination on its own motion absent extra- 
ordinary circumstances. P. v. P. Sup. Ct. 482 
DOMESTIC RELATIONS 
The Case For A Family Court—A Summary Of The 
Report Of The California Governor’s Commission 
On The Family, by Richard C. Dinkelspiel and 
Aiden R. Gouch . 33 
Intrafamily Negligence Actions Permissible In New 
York 145 
A Family Court For New Jersey, by Charles M. 
Grosman 705 
New York familial support obligation statute creat- 
ing implied contract on part of relative to pay for 
care rendered to certain members of family cared 
for in New York institutions is compensatory, not 
penal, and is enforceable in New Jersey against a 
New Jersey relative. Terenzio v. Nelson. App. Div. 762 
DOUBLE INDEMNITY 
Held, on facts, accidental death benefit is payable 
where insured, who had taken a car without own- 
er’s permission, was killed when he failed to nego- 
tiate a curve while being pursued by police. 
Dooley v. Metropolitan Life Ins. Co. Law Div. . 147 
In the absence of a specific “violation of law” exclu- 
sionary clause, the insurer must prove by a pre- 
ponderance of the evidence such conduct by dece- 
dent as would deny double indemnity benefits on 
some overriding public policy basis. Dooley v. 
Metropolitan Life Ins. Co. Law Div. J ee 
DOUBLE JEOPARDY 
The burden of proving double jeopardy by a pre- 
ponderance of the evidence rests on the movants. 
U.S. v. America. U.S.D.C. . 167 
The offenses are not the same unless the evidence re- 
quired to support conviction on the first indict- 
ment would have been sufficient to warrant con- 
viction on the second. U.S. v. American. U.S.D.C. 167 
DRIVING UNDER INFLUENCE OF NARCOTIC OR 
HABIT FORMING DRUG 
In order to sustain burden of proof in prosecution 
for violation of R.S. 39:4-50, State must prove driver 
was under the influence of a narcotic drug or habit 
forming drug and proof of being under influence 
of some “intoxicating substance” or drug is not 
enough. State v. Siegmeister. Law Div. 626 
DRUNKEN DRIVING 
Under R.S. 39:4-50(a) it is not necessary that the sec- 
ond offense of operating a vehicle while under the 
influence of intoxicating liquor be committed after 
conviction for the first offense of same in order for 
the violator to be subject to the mandatory subse- 
quent violator provision. State v. Cain. Monmouth 
Ca: ‘CE 723 
ECONOMIC UNFEASIBILITY . 
Equity will not relieve a city from a bad bargain 
where the factors causing a doubling of the ex- 
pense should have been contemplated by it when 
it signed the agreement. City of Newark v. North 
Jersey District Water Supply Commission et al. 450 


Chan. Div. 


EDUCATION 
Local Board of Education may select a shorter pro- 
bationary period than three years as condition of 
award of tenure but may not select one member 
of employment category who has served less than 
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three years and confer tenure on him by name 
without fixing the shorter term for achievement 
of tenure by other members of that category. Rall 
v. Bd. of Ed. Bayonne, et al. App Div. 

A driver of a bus employed by one under contract 
with a board of education to transport school 
children is not entitled to be indemnified by the 
school board for liability incurred in that em- 
ployment. Hartmann, et al v. Maplewood School 
Trans., Co., et al. Law Div. . 470 


ELECTIONS 

County Commissioner of Registration cannot appoint 
an assistant whose primary duties are to serve as 
lobbyist. Keenan v. Bd. Chosen Freeholders. Law 
Div. . 294 

When a candidate dies after the time limited for 
replacing his name on the primary ballot, but be- 
fore the election, and that candidate polls suffici- 
ent votes for a nomination, his nomination is not 
null and void, but rather creates a vacancy which 
is to be filled pursuant to N.J.S.A. 19:13-20. In Re 
Walter C. Keogh-Dwyer. Law Div. 

Say It As It Is—Corpses Do Count, by Francis X. 
Hayes 

Reply To “Say It As It Is—Corpses Do Count”, by 
Wesley L. Lance 

Corpses Can’t Be Buried—Yet, by Emanuel A. Honig 
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ELECTRICIANS 

Personal perfermance of electrical work incident to 
the construction of houses for ultimate sale on lots 
owned by electrician did not amount to engaging 
in the business of electrical contracting as defined 
in N.J.S.A. 45:5A-9 prior to amendment in 1968; 
effect of 1968 amendment on such operations not 
decided. Sands v. Board of Examiners. Sup. Ct. 

The Electrical Contractors Licensing Act of 1962, as 
amended, N.J.S.A. 45:5A-1, et seq. is constitutional. 
Independent Electricians et al v. N.J. Bd. of Exam- 
iners, et al. Sup. Ct. 

Section 18(k) of the Electrical Contractors Licensing 
Act is applicable only if the working electrician on 
any of the kinds of work mentioned therein is an 
employee of the occupying firm or corporation. 
Board of Examiners v. S. T. Peterson & Co., Inc. 
App. Div. if 

Held, on facts, that a corporation’ which performs 
plant maintenance work, including electrical work 
of a general maintenance character and installa- 
tion and replacement of electrical power lines, is 
subject to requirements of Electrical Contractors 
Licensing Act. N.J.S.A. 45:5A-9. Board of Examin 
ers v. S. T. Peterson & Co., Inc. App. Div. ae 


550 


674 


ENGINEERS 
Municipal engineer who performs work for devel- 
oper, when he knows or should know that the 
work will be used by the developer in connection 
with a project in the municipality he represents, 
and that he will be required to pass judgment 
thereon, is in a conflict of interest position and 
may not recover in his suit against developer for 
fees. Newton v. Demas. App. Div. .... 826 


ENTRAPMENT 
Mere solititations by officers posing as private citi- 
zens and resulting in the acceptance of bets does 
not give rise to any entrapment issues. State v. 
Velazquez. App. Div. . 195 
EQUITY 
Court will not enjoin administrative proceeding ab- 
sent clear showing of irreparable harm or where 
there is an adequate administrative remedy avail- 
able which has not been exhausted. Mutual Home 
Dealers Corp. v. Commr. of Banking & Inc. Chan. 
Div. Sie dak SOR ea 


ERROR 
Held, on facts, although the accomplice charge 
should not have been given where the alleged co- 
participants exonerated the defendant, the charge 
did not constitute plain error. State v. Anderson. 
App. Div. ; : ae dia denarii 1 


ESTATE TAX 
Under facts, it was testator’s intention to have wife 
share in residue after taxes were paid and de- 
ducted therefrom though this did not yield maxi- 
mum tax advantage. Surina v. Gilbert and Farr. 
Sup. Ct. ; : : : » oscs 


ESTATES ’ 
Using Life Insurance For Estate Planning, by Harold 
Kamens . 65 
Under facts, it was testator’s intention to have wife 
share in residue after taxes were paid and de- 
ducted therefrom though this did not yield max- 
imum tax advantage. Surina v. Gilbert and Farr. 
Sup. Ct. Me re au RAT Nee 


ESTOPPEL 

Where one party to an arbitration adheres to an 
award and thereby lulls the other into the view 
that confirmation would not be required, the for- 
mer is estopped from invoking the time limitation 
of N.J.S.A. 2A:34-7. Jennings v. M & M Transport- 
ation Company. Chan. Div. 

Held, on facts, insurer’s failure to make payment of 
critical payment which was admittedly due, was a 
breach of insurer’s duty to deal fairly with its 
policyholder and estops insurer from pleading the 
statute of limitations. Bowler v. Fidelity & Casual- 
ty Co. of New York. Sup. Ct. . 182 

Held, on facts, failure of insurer to disclose to policy- 
holder information which substantially supported 
insured’s rights to policy benefits created an 
estoppel against the plea of the statute of limita- 
tions. Bowler v. Fidelity & Casualty Co. of New 
York. Sup. Ct. ; 

When a loss occurs which because of its expertise 
the insurer knows or should know is within the 
coverage, and the dealings between the parties 
reasonably put the company on notice that the’ 
insured relies upon its integrity, fairness and hon- 
esty of purpose, the obligation to deal with him 
takes on the highest burden of good faith. Bowler 
v. Fidelity & Casualty Co. of New York. Sup. Ct... 187 
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Estoppel, Cont’d 

Newark could not raise the defense of impossibility 
of performance in an action for rescission when it 
had referred to the facts upon which it relied in an 
argument in a previous unsuccessful action for 
declaratory judgment of invalidity of the contract, 
and had failed to move for reconsideration by the 
trial court or to be relieved from judgment be- 
cause of events occurring after the entry of the 
trial court judgment. City of Newark v. North 
Jersey District Water Supply Commission, et al. 
Chan. Div. : 

Where an insurance company handles a suit not cov- 
ered by its policy and continues to defend after 
acquiring knowledge of facts indicating lack of 
coverage, the insurance company originally re- 
sponsible should be held, in the absence of a show- 
ing of prejudice, to its contract to defend and may 
not shift the burden of performance to the other 
company on grounds of estoppel. Vornado, Inc. v. 
Liberty Mutual Insurance Company, et al and Lib- 
erty Mutual Insurance Company v. Consolidated 
Mutual Insurance Company. Chan. Div. 

Where an insurer or its agent misrepresents, even 
though innocently, the coverage of an insurance 
contract, or the exclusion therefrom, to an insured 
before or at the inception of the contract, and the 
insured reasonably relies thereon to his ultimate 
detriment, the insurer is estopped to deny such 
coverage after a loss. Harr, et al v. Allstate Insur- 
ance Company. Sup. Ct. .... 

Plaintiff must have relied upon the public filing of 
the trade name certificate pursuant to N.J.S.A. 
42:1-16 as a prerequisite tc the assertion of liabil- 
ity on the theory of partnership by estoppel. Na- 
tional Premium Budget v. National Fire Ins. Co. 
App. Div. 

Where in drivers’ actions against each ‘other for 
personal injuries each charged that the other’s 
negligence caused the accident, denied negligence 
on his own part, and asserted contributory negli- 
gence as an affirmative defense, the jury verdicts 
of no cause for -action in said actions precluded 
either driver from litigating the issue of negli- 
gence as a defense to a cross-claim for contribu- 
tion in a subsequent action brought by passengers 
against the drivers. a v. Miraglia et al. 
App. Div. es 


ETHICS COMMITTEES 
Order Appointing County Ethics Committees 


EVIDENCE 

Medical examiner’s autopsy report held admissible 
in murder trial where opinion as to cause of death 
has been excised although examining doctor is 
deceased at time of trial. State v. Reddick. Sup. Ct. 

Proof that a foreign substance has been left in the 
wound after the incision has been closed is prima 
facie proof that the operating surgeon was negli- 
gent, and res ipsa loquitur applies, although the 
ultimate burden of persuasion that the surgeon 
was negligent remains with the plaintiff. Martin 
v. Perth Amboy General Hospital. App. Div. : 

Case remanded for full explanation of admissibility 
of voiceprint evidence. State v. Cary. Sup. Ct. 

Hearsay evidence of predisposition inadmissible on 
entrapment issue. U.S. v. Catanzaro. Ct. of App. 

Evidence Rule 23(2), the marital privilege, does not 
require that the wife’s testimony against her hus- 
band be limited to the offense charged as having 
been committed against her and be excluded from 
his trial for the murder of a third person which 
was part of the same incident. State v. Briley. 
Sup. Ct. 

Evidence concerning custom and usage ‘of drivers 
stopping at nearest corner on red light is admis- 
sible on question of negligence, even though not 
specifically pleaded. Mathis v. Fantozzi. App. Div. 

A deletion from a statement must not only avoid 
any prejudice to the implicated codefendant but 
it must also avoid any prejudice which might 
result to the confessing defendant from the intro- 
duction into evidence of an incomplete confession 
which unfairly excludes exculpatory statements or 
presents a distorted picture. State v. Barnett. 
Sup. Ct. 

Experts offered by defendant to give opinion evi- 
dence should be allowed io testify though their 
names were not set forth in answer to interroga- 
tory asking names of witnesses having factual in- 
formation regarding the complaint. S. R. H. Cor- 
poration v. Rogers Trailer Park, Inc. Sup. Ct. 

Where two witnesses directly contradicted each other, 
the affirmative testimony must be deemed to out- 
weight that which is merely — State v. 
Jones. Law Div. 

The procedure set forth in State Vv. Young, 46 N.J. 
i152, to be followed in a joint trial where the 
State intends to introduce defendant’s admissions 
which implicate his codefendants is applicable to 
oral as well as written admissions; but Young is 
not applicable where the declarant testified on 
the subject matter of the oral admissions and sub- 
jected himself to cross examination. State v. Gard- 
ner. Sup. Ct. 

In a joint trial admission ‘of an extra judicial state- 
ment by one defendant inculpating a co-defendant 
violates the latters right of cross examination. Or- 
deg v. Yeager. U.S. D. C. 

Evidence of lay witness may be excluded as incom- 
petent on question of forgery. Snug Harbor 
Realty v. Nat'l Bank of Toms River and Trust Co. 
of Ocean County. App. Div. 

Where the Attorney General at final hearing in the 
Chancery Division introduced no testimony but 
relied on affidavits filed at the time of the inter- 
locutory application, the judgment of the Chancery 
Division is reversed and the cause remanded to 
afford the Attorney General an opportunity to 
establish the validity of his order to the Telephone 
Company to terminate petitioner’s telephone ser- 
vice through affirmative oral testimony, plus such 
judicial notice as may be taken under Evidence 
Rule 9. Lopez, et al v. New venniod Bell Telephone 
Company, et al. Sup. Ct. ‘ 

While affidavits are properly used. on interlocutory 
application, they may not be used at final hearing 
to establish truth of their contents. Lopez, et al v. 
New Jersey Bell ere Company, et al. 
Sup. Ct. EO eV oe eee 
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Statements made by defendant to witness 20 minutes 
after crime. properly excluded in trial court’s dis- 
cretion: as neither spontaneous and contemporan- 
eous declaration nor as showing intent. State v. 
Williams. App. Div. 

Where more than three years had elapsed since evi- 
dence of lottery had been seized on owner’s prem- 
ises and no charge had been made and none in- 
tended, said owner had no legal standing to 
suppress evidence under R.R. 3:2A-6/a). State 
v. Casale. App. Div. 

Lay witness may state facts and express opinion 
respecting sanity of defendant. State v. Risden. 
App. Div. 522 

It was error to permit psychiatrist to testify “for 
State concerning defendant’s sanity at time of 
crime and defendant’s good memory of details of 
crime, when he had been permitted to examine 
defendant for sole purpose of determining defend- 
ant’s capacity to stand trial and that capacity was 
not in issue. State v. Risden. App. Div. 

Under N.J.S.A. 2A:151-7, a jury may be informed 
that they may infer, if the facts warrant and they 
so choose, defendant’s possession of a gun from his 
presence in an automobile containing the gun. 
State v. Humphreys. Sup. Ct. Sf ie = 

Where court read part of N.J.S.A. 2A:151-7 to jury 
making presence of gun in an auto presumptive 
evidence of possession, it was error since it re- 
lieved the state of part of its burden of proof. 
State v. Humphreys. Sup. Ct. : : 

The statutory patient-physician privilege (N.J.S. 
2A:84A-2.1) does not permit a physician, without 
the consent of a patient who is not a party to 
litigation, to respond to interrogatories which 
would reveal the identity of the non-party patient, 
the ailment for which he was treated, and the 
details and duration of such treatment. Osterman 
v. Ehrenworth. Law Div. . 550 

Newspaper articles regarding weather do not. come 
within business record exception to the hearsay 
rule and are not admissible in negligence action 
where defense is Act of God. Samuel Sheitelman, 
Inc. v. Charles Hoffman. App. Div. ... 

The admission into evidence of unconfirmed notes 
made by a detective of statements of each of two 
co-defendants was proper since no part of either 
statement contributed an admission of guilt or 
in any way inculpated the other defendant. State 
v. Carter, et al. Sup. Ct. 

In a hearing on a petition for guardianship, the Bu- 
reau of Childrens Services may offer as evidence 
reports by its staff personnel or affiliated consult- 
ants prepared from their own first hand knowl- 
edge, at a time reasonably contemporaneous with 
the facts, and prepared in the usual course of their 
duties. In re Cope. App. Div. 

The better practice is to exclude a elias report 
where the officer has already testified as to its 
contents, but there was no error in the present case 
where the report was admitted after the defendant 
had successfully objected to the officer’s testimony 
as to its contents, and he did not testify until a 
later point. Schneiderman v. Strelecki. App. Div. 

Held on facts, the evidence was sufficient to sustain 
a finding that the defendant had acknowledged 
his unsigned confession. Wade v. Yeager. 3rd Cir- 
cuit Court of Appeals 

Since the patient-physician privilege was not waived 
by other persons who were treated on the same 
day in question as the plaintiff the hospital may 
invoke the protection afforded by N.J.S.A. 2A:84A- 
22.1 and 22.2 and refuse to produce the operating 
room schedule and record book in discovery pro- 
ceedings. Unick, et al v. Kessler Memorial Hosp- 
ital, et al. Law Div. gh 

Where under N.J.S.A. 2A:84A-22.7 the trial court 
determines that the patient-physician privilege 
pursuant to NJ.S.A. 2A:84A-22.1 and 22.2 has 
been waived, then a doctor must answer interrog- 
atories as to his involvement in former litigation, 
the name of parties to such suit, his status therein, 
and the court in which it was filed. Unick, et al v. 
Kessler Memorial Hospital, et al. Law Div. 

Testimony elicited after claim of surprise and grant 
of right to impeach Government's own witness is 
admissible as substantive evidence where Govern- 
ment did not in fact cross-examine the witness, 
no prior inconsistent statements were in fact 
shown and ruling of surprise was made out of 
the presence of the jury and the witness. U.S. v. 
Carter. U.S. Court of Appeals, 3rd Circuit 

Erroneous ruling of surprise and consequent granting 
to Government of right to cross examine its wit- 
ness to show prior inconsistent statements made 
by him is not reversible error where no incon- 
sistent statements were in fact introduced. U.S. v. 
Carter. U.S. Court of Appeals, 3rd Circuit 

Evidence Rule 63 (9)(a) sanctions the admissibility 
of admissions made by agents when they are made 
before the termination of employer-employee re- 
lationship and when they relate to matters within 
the performance of duties of the agent. Nobero 
Co. v. Ferro Trucking, Inc. App. Div. 

Transcript Of Missing Witness’ Testimony Held Ad- 
missible. U.S. v. Randle. 3rd Cir. Ct. of App. . 809 

Held, on facts, statement made by defendant’s em- 
ployee to fire captain as to employees’ activities 
immediately prior to fire was properly admissible. 
Nobero Co. v. Ferro Trucking, Inc. App. Div. 

Statements of an employee reporting information 
about the origin of a fire are incident to his em- 
ployment status and qualify as vicarious admis- 
sions. Joseph T. Ryerson & Son, Inc. v. H. A. 
Crane & Brother, Inc. 3rd Cir. Ct. of App. .. 

Where defendant takes the witness stand and for the 
first time says that the shooting had been acci- 
dental, he subjects himself to cross-examination 
as to the credibility of his iia State v. Burt. 
PRIA EIN 6. kgs Doan See ea es ae 

Prior to the adoption of Rule 47, New Jersey Rules 
of Evidence, a prosecutor could, on cross-examina- 
tion of defendant’s character witnesses, inquire 
into their knowledge of defendant’s alleged crim- 
inal conduct, not evidenced by a conviction. State 
v. Burt. App. Div. .. 

The State has the right to produce evidence of de- 
fendant’s conduct immediately preceding and fol- 
lowing a shooting for the purpose of establishing 
motive, plan and the absence of mistake or acci- 
dent. State v. Burt. App. Div. ‘ 
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EXECUTION 
Where a judgment was obtained against partners in 
their individual capacities, the judgment is not a 
lien on partnership realty, and said realty is not 
subject to attachment or execution to satisfy the 
judgment. Schultz v. Ziegenfuss, et al. App. Div. 


EXEMPTION 

Where a women’s club not only makes charitable 
donations and encourages and influences civic im- 
provements but also is organized in a material 
degree for the social enjoyment of its members, 
it is not eligible for a tax exemption under the 
statute requiring that such a corporation be or- 
ganized exclusively for the moral and mental im- 
provement of men, women and children. Borough 
of Point Pleasant Beach v. The Women’s Club of 
Point Pleasant. Div. of Tax Appeals 


EXTRADITION 
N.J.S. 2A:1607-23 and 25 (authorizing arrest as a 
fugitive) in no wise limit the time within which a 
governor’s warrant may issue in extradition pro- 
ceedings. In Re Colasanti. App. Div. aR. 


FALSE IMPRISONMENT 

The issuance of an order of temporary commitment 

does not insulate from a claim of false imprison- 

ment a doctor who knowingly certified falsely 
that he had made the required examination within 

ten days prior to admission. Di Giovanni v. Peseel. 
App. Div. eer 


FARMLAND ASSESSMENT 

The requirement of Section 13 of the Farmland 
Assessment Act of 1964 that an application for an 
assessment under the Act be submitted by October 
1 of the pre-tax year is mandatory, rather than 
merely directory, and an assessment was properly 
denied where the application was not submitted 
until some nine months after October 1. Cranbury 
Land v. Cranbury. Div. of Tax Appeals ; 

Under the Farmland Assessment Act of 1964, N.J.S. A. 
54:4-23.1 et seq., the farmhouse curtilage should 
be assessed on the basis of its actual size even 
though that be smaller than the lot size which 
would be required for a residence under the 
Township’s current zoning ordinance. Terhune v. 
Township of Franklin. App. Div. 


FEES 
Cumberland County Bar Minimum Fee Schedule 
-urlington County Bar Minimum Fee Schedule 
Jnion County Bar Minimum Fee Schedule . 


FIRE 
Where neither the origin of the fire nor the ad- 
joining landowner’s notice of it are sufficiently 
shown, plaintiff is not entitled to a charge on the 
duty of an adjoining landowner to extinguish the 
fire and prevent its spread. Joseph T. Ryerson & 
Son, Inc. v..H. A. Crane & Brother, Inc. 3rd Cir. 
Ct. of App. : 


FORECLOSURE 
Held, on facts, that no special circumstances were 
shown to entitle mortgagee and record owner to 
strict foreclosure. Capabianco v. Bork. Chan. Div. 
Proposal To Adopt R. 4:64-5 Evokes Criticism . 


FOREIGN CORPORATION 

When no fraud is alleged, a writ of attachment can- 
not be used against a foreign corporation doing 
business in New Jersey without a certificate of 
authority; the remedy of attachment is reserved 
for those cases where a creditor may be able to 
reach his debtor’s property located within the jur- 
isdiction, although unable to effect personal ser- 
vice upon which a judgment in personam might 
be based. Lance Industries, Inc. v. Eastern mee 
ialties Company, Inc., et al. Chan. Div. 


FORGERY 
Evidence by lay witness may be excluded as incom- 
petent on question of forgery. Snug Harbor Realty 

v. lst Nat’l Bank of Toms River and Trust Co. of 
Ocean County. App. Div. 


FRAUD 

Held, on facts, the record does not support a holding 
that as a matter of law the insured had failed to 
disclose the existence of an “illness” or “disease”’ 
on his application. Johnson v. eieaaanes Ins. Co. 
Sup. Ct. : 

Sale by corporate officers of omen stock to then- 
selves on misrepresentations and withholding of 
information which would have appreciated share 
value beyond that of the sale is fraud against cor- 
poration and other stockholders. Pappas v. Moss. 
US. D.C. ¥ 

Ordinarily, at law, fraud must ‘be proved by a pre- 
ponderance of the evidence, but in equity, proof 
must me clear and convincing. Medivox Produc- 
tions, Inc. v. Hoffman-LaRoche, Inc. Law Div. 


FRAUDULENT CONVEYANCE 
Insurance company which sold annuity to judg- 
ment creditor must pay creditor full considera- 
tion received from debtor without credit for pay- 
ments made to debtor under the annuity’s terms. 
O'Neill v. Little. Chan. Div. 


GAMBLING 
Evidence properly obtained by federal officers may 
be used in a state prosecution for violation of lot- 
tery laws and is not barred by the Fourth or Fifth 
Amendments notwithstanding such evidence was 
seized to support a federal prosecution under the 
federal wagering statute. State v. Gerardo. Sup. Ct. 


GIFTS 
The deposit of bonds in a safety deposit box in 1957 
did not legally effect a gift thereof at that time 
where decedent retained control of them and con- 
tinued to retain the income therefrom. In Re Estate 

of Shivers. App. Div. 

An unpaid federal gift tax liability paid by an exec- 
utor is not a legally due deb‘ of the decedent ow- 
ing at his death allowable as a deduction under 
N.J.S.A. 54:34-5(a) where the payment is actually 
a payment on account of estate tax on a gift in 
contemplation of death. In Re Estate of Shivers. 
App. Div. 
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HOME RULE ACT 





Gifts, Cont’d 
A donative transfer which fails as a valid gift be- 
cause of the absence of one of the essential ele- 
ments of a gift inter vivos will not be saved by 
construing the transactions as a trust. Dierksen, 

et al v. Albert, et al. App. Div. : 


GOVERNMENTAL IMMUNITY 
Property leased and used by the U.S. Post Office 
Department as a general post office facility is im- 
mune from and not subject to local zoning and 
subdivision ordinances. Thanet Corporation v. Bd. 
of Adjustment of Twp. of Princeton. Law Div. ... 
In the absence of a showing of malice or bad faith, 
neither the municipality nor its certifying agent 
is liable in tort for the negligent failure of the 
agent to mandatorily enroll new employees in the 
Pension Fund. Bahrle v. Mirabelli. Law Div. 


GRAND JURIES 
Although no group may be excluded on racial 
grounds, the Jury Commissioners have discretion 
to select members of the Grand Jury on the basis 
of qualifications, rather than random selection. 
State v. Rochester. Sup. Ct. 


GUARDIANSHIP 

In order for Bureau of Children’s Services to obtain 
interlocutory order entered pursuant to N.J.S.A. 
30:4C-17, natural parent must be given prior notice 
and opportunity to be heard. Guardianship of R.G. 
and M.G. App. Div. 

The Bureau of Children’s Services or any other peti- 
tioner for guardianship must demonstrate affirma- 
tively that the child’s best interests will be sub- 
stantially prejudiced if he is left with his parents, 
in spite of the literal language of N.J.S.A. 30:4C- 
15(c) which appears to require only that the Bu- 
reau show that its care would be better than that 
of the parent. In re Cope. App. Div. 


GUN CONTROL 

{pplication for a gun permit may be denied where 
the applicant refuses to answer questions required 
by N.J.S.A. 2A:151-35 relating to membership in 
organizations advocating violence or denying con- 
stitutional rights of others. In Re Application of 
Walter Marvin, Jr. Sup. Ct. 

There is no First Amendment privilege to refuse to 
answer the questions as to membership in organ- 
izations advocating violence or denial of constitu- 
tional rights required by N.J.S.A. 2A:151-35 of 
every applicant for a pistol permit. In Re ania 
tion of Walter Marvin, Jr. Sup. Ct. 


GUNS 


New Jersey's “Gun Control Law.” (L. 1966, c. 60; 


N.J.S. 2A:151-1 et seq.) is constitutional. Burton 
v. Sills. Sup. Ct. 
Under N.J.S.A. 2A:151-7, a jury may be informed 


that they may infer, if the facts warrant, and they 
so choose, defendant's possession of a gun from his 
presence in an automobile containing the gun. 
State v. Humphreys. Sup. Ct. 


HIGH VOLTAGE LINES 
Where general contractor subcontracted construction 
of tank, and exercised no control over the job, it 
was not required under N.J.S.A. 34:6-47.5 either 
before or after 1966 amendment, to give notice to 





public utility which operated high voltage lines 
nearby. Gallas v. Public Service Elect. & Gas Co., 
et al. App. Div. 
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cannot contend that the obstruction was a ‘“‘condi- 
tion” and not a contributing ‘‘cause” of injuries to 
person traveling on the hway. Ettin v. Ava 
Truck Leasing, Inc. Sup. Ct. 
A motorist does not commit the quasi criminal of- 
nse of violating Article 1:3.1 the Garden State 
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s. such as N.J.S.A. » not applicable. 
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1 who in.ficts dangerous gunshot wound can- 


for victim’s death by 

ful medical treatment 

might have saved victim. State v. Clark. Bergen 
Co ct 

Medical examiner's autopsy report held admissible in 


murder trial where opinion as to cause of death 
has been excised although examining doctor is 






State v. Reddick. Sup. Ct. 
defense or to pre- 
vent a robbery depends on the jury’s determina- 
of what they think a reasonable man would 
nave done under the circumstances, and not on any 
subjective test. State v. Bess. Sup. Ct. 

umption of second degree murder which arises 

upon proof of an unlawful homicide does not shift 

the burden of proving justification onto the de- 
fendant since the jury must first be instructed that 
before such a presumption arises they must be 
convinced that there was an unlawful homicide. 
State v. Bess. Sup. Ct. 
A peneRciary who intentionally takes the life of an 
nsured is barred from receiving the proceeds of 
a policy of insurance on his life regardless of 
whether the homicide is technically classified as 
murder or manslaughter. Jackson v. Prudential. 
Law Div. 

A homicide with a deadly weapon resulting from an 
intentional act by the beneficiary, and not from 
an accident or carelessness, precludes the benefic- 
iary from receiving the proceeds of insurance on 
the life of the decedent. Jackson v, Prudential. 
Law Div. 
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HOSPITAL RECORDS 
Since the patient-physician privilege was not waived 
by other persons who were treated on the same 
day in question as the plaintiff the hospital may 
invoke the protection afforded by N.J.S.A. 2A:84A- 
22.1 and 22.2 and refuse to produce the operating 
room schedule and record book at discovery _pro- 
ceedings. Unick, et al v. Kessler Memorial Hds- 
pital, et al. Law Div. 


HOSPITALS 

Held, on facts, proposed settlement agreement made 
between city and hospital, which planned to move 
to another municipality, is fair, reasonable and in 
the best interest of the class for whose benefit the 
action was brought. mg = Paterson v. Paterson 
General Hospital. App. D 

Hospital may refuse staf sensi to otherwise 
qualified physician where its action is taken in 
good faith attempt to alleviate overcrowding. Davis 
v. Morristown Memorial Hospital. Chan. Div. 


HOTELS 

Under N.J.S.A. 29:2-3, there is a presumption that a 
hotel was negligent where it is unable to produce 
an automobile which was left with it by a guest, 
and burden is on hotel to rebut the presumption 
by evidence that the loss was due to causes other 
than its negligence, or that it exercised due care 
during the period of the actual bailment, and not 
merely of its ri precautions. Kushner v. 
President of Atl > City, Inc. Atlantic Cty. Ct. 

N.J.S.A. 29:2-3 does not limit the liability of an inn- 
keeper for the loss of an automobile. Kushner v. 
President of Atlantic City, Inc. Atlantic Cty. Ct. 
Hotel And Multiple Dwelling Legislation, by Fred 
Kieser, Jr. 


HUSBAND AND WIFE 

Evidence Rule 23/2), the marital privilege, does not 
require that the wife’s testimony against her hus- 
band be limited to the offense charged as having 
been committed against her and be excluded from 
his trial for the murder of a third person which 
was part of the same incident. State v. Briley. 
Sup. Ct. 

The right of a divorced w ‘ife to judicial partition of 
securities held jointly with her former husband is 
limited by the terms of prior written agreements 
between them affecting their rights and obliga- 
tions with respect to such property. Hotchkin v. 
Hotchkin. Chan. Div 

Chancery Division has power in matrimonial action 
both under statute and under general equity jur- 
isdiction to enjoin husband pendente lite from 
re-entering premises owned by entireties where 
there is showing of harm or threat of harm. Rob- 
erts v. Roberts. Chan. Div : 

Where foreclosure of mortgage given by tenants by 
entireties produces surplus money, application for 
payment by holder of judgment against one spouse 
will be denied and fund will be held in court to 
await severence of the estate. Fort Lee S. & L. v. 
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IDENTIFICATIONS 
The trial judge's firding that an out of court identi- 
fication was not mac 1e1 r t ankats circumstances 
was not error circumstances showed 
that tnesses wer hown the suspect alone 
in a room and i by a detective that he 
hought” he the man, but there 
is aiso evidence the witnesses had pre- 
iously see! d iake 1y identifica- 
n of numerous } tographs of other suspects 
as well as other ts, and that they tenta- 
lentified t nt from a photograph 
] rved fj t ur they could see 
1 person I App. Div 
TRTNAT INIT? 
Ir ice or bad faith, 
r | cert ng agent 
I é failure of the 
€ to ne employees in 
t Px E Mirabe Law Div 
INC( E 
f nternal revenue issued pursuant to 26 
U.S.C.A. Sec. 7602 te records of a tax- 
paver wv e sation is pro- 
* enforceak aid of an in- 
\ wh 2 though the 
orm yn ob € ed in a crim- 
prosecutio »oration or the in- 
idua! dire e records. U.S. v. 
‘Yr Ct 
A ayer may inte ¢ an enforcement pro- 
ng and challe ement of a summons 
or recor i 26 U.S.C.A. Sec. 7604 by 
raising constitutio ther objections in pro- 


f his rights and interests. U.S. v. Bank of 






> Ct. of Apr 

of one’s bank records issued to the bank 
i violate the depositor’s 5th Amendment 
srivilege against self-incrimination. U.S. v. Bank 


of Commerce. Ct: of 


INCORPORATION OF ATTORNEYS 
Professional Corporat in N.J., by Arthur 


Services C ions 





L. Nims III 

Report Of Supreme Court Special Committee On 
Incorporation Of Attorneys 

Supreme Court Questions Experts On Incorporation 
Of Attorneys 


Rules Permitting Attorneys to Incorporate 

NDEMNIFICATION 

A driver of a bus 
with a board of edu 
dren is not entitled to be 
board for liability in urred 
Hartmann, et al v. Maplewc 
et al. Law Div. 


INDEPENDENT CONTRACTOR 
A gas company which employed an independent 
contractor to repair a a ng pipe was not liable 
for the death by asphyxiation of one of the inde- 
pendent contractor's cmianenh where the con- 
tractor and the worker were both experienced, 
the gas was odorized. and the w ork was out of doors 
and in a shallow hole, because under those cir- 


one under contract 
on to transport school chil- 
nified by the school 


employed by 





in that employment. 
cod School Trans., Co., 
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cumstances the danger of accidental asphyxiation 
was not a hazard inherent and peculiar to dece- 
dent's activity, but rather one which resulted only 
from some negligence in the manner of perform- 
ance. Rodrigues v. Hlizabethtown Gas Company. 


App. Div. 163 


Repairing a gas leak is not inherently dangerous 


as to the risk of asphyxiation, although it is as to 
fire and explosion, and employer of an independent 
contractor is not liable for the death of an em- 
ployee merely because of its failure to take the 
special precautions which would be required 
against an inherent and peculiar danger. Rodrigues 


v. Elizabethtown Gas Company. App. Div. 163 


INDICTMENT 


A motion to dismiss an 


indictment before trial 
cannot be based upon facts not contained in the 
indictment. R.R. 3:5-5(b)(1). State v. Yarusso. . 
Law Div. : . 294 


INDIGENT DEFENDANTS 
It is not a denial of the constitutional guarantees of 


equal protection and due process nor a violation of 
the prohibition against excessive fines, to sentence 
an indigent to the maximum term of confinement 
and a fine, which may result in further confine- 
ment for the indigent because of his inability to 
pay, so long as the total period of confinement does 
not result in imprisonment beyond the maximum 


statutory prison sentence. State v. Allen. App. Div. 81 


An indigent defendant should be given a transcript 


State v. 
847 


the testimony from his prior trial. 


Sup. Ct. 


of 
Green. 


Where the pivotal fact is whether a defendant signed 


an instrument, the court on application of an in- 
digent defendant should order the appointment 


of a handwriting expert. State v. Green. Sup. Ct. 847 


INFANTS 
An infant settlement will not be set aside five years 


after its entry merely because hindsight suggests 
that the amount might have been inadequate. 
Bauer v. Griffin. Law Div. . 242 


A conflict between the interests of a parent seeking 


recovery of medical expenses and the interests of 
the infant for whom the parent was appointed as 
guardian ad litem is not a ground for vacating a 
settlement which had been approved after full 
consideration by the court. Bauer v. Griffin. Law 


Div. 242 


INHERENTLY DANGEROUS ACTIVITIES 
A gas company which employed an independent con- 


Repairing 


INHERIT 


4. 


The 


The deposit 


tractor to repair a leaking pipe was not liable 
for the death by asphyxiation of one of the inde- 
pendent contractor’s employees where the contrac- 
tor and the worker were both experienced, the 
gas was odorized, and the work was out of doors 
and in a shallow hole, because under those circum- 
stances the danger of accidental asphyxiation was 
not a hazard inherent and peculiar to decedent’s 
activity, but rather one which resulted only from 
some negligence in the manner of performance. 
Rodrigues v. Elizabethtown Gas Company. App. 
Div. 163 
a gas leak is not inherently dangerous as 
of asphyxiation, aithough it is as to fire 
and explosion, and employer of an independent 
contractor is not liable for the death of an em- 
ployee merely because of its failure to take the 
special precautions which would be required 
against an inherent and peculiar danger. Rodri- 
*, Elizabethtown Gas Company. App. Div. 


to the 





163 


gues 
ANCE TAX 
decedent iterest a purchase money mortgage 
payable to decedent and spouse, received-on the 
saie of real property previously held by them as 
tenants by the entirety is a joint tenancy interest 
subject to inheritance tax under N.J.S.A. 54:34- 
1(f). Cross v. Transfer Inheritance Bureau. 
App. Div. 

pre 
death wa 


an op 


Co 
idaAa 


umption that a gift within three years of 
s made in contemplation of death piaces 
gation on the taxpayer to establish by a 
preponderance of the evidence that it was not in 
contemplati death and it is sufficient for tax- 
ability find an impelling “motive” to make the 
gift in lieu of testamentary disposition. In Re 
Estate Shivers. App. Div. 
of bonds in a safety deposit box in 1957 
did not legally effect a gift thereof at that time 
where decedent retained control of them and con- 
tinued retain the income therefrom. In Re 
Estate of Shivers. App. Div. 





on of 
to 


of 








to 


An unpaid federal! gift tax liability paid by an execu- 


tor is not a legally due debt of the decedent owing 
at his death aliowable as a deduction under N.J. 
S.A. 54:34-5(a) where the payment on account of 
estate tax on a gift in contemplation of death. In 


Re Estate of Shivers. App. Div. 274 


NITIATIVE 


A 


Parties suin 





zoning amendment may not be accomplished by 
the initiative process. Smith v. Township of Liv- 


ingston. Chan. Div. 625 


INJUNCTION 
Held, on facts, 


a mandatory injunction will issue to 
compel the removal of the protruding portion of 
a porch extending 1.9 feet into the set-back space 
established by a restrictive covenant. Wagenheim 
v. Wilcox. Chan. Div. 295 
g to enforce a restrictive covenant cre- 
ated by a developer need not prove that damage 

ras sustained as a result of the violation. Wagen- 


Wilcox. Chan. Div. 295 





heim v. 


Chancery Division has power in matrimonial action 


both under statute and under general equity juris- 
diction to enjoin husband pendente lite from re- 


* entering premises owned by entireties where there 


is showing of harm or threat of harm. Roberts v. 


Roberts. Chan. Div. 470 


Court will not enjoin administrative proceeding ab- 


sent clear showing of irreparable harm or where 
there is an adequate administrative remedy avail- 
able which has not been exhausted. Mutual Home 
Dealers Corp. v. Commr. of Banking & Ins. Chan. 


Div. 34 
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INSANITY 

Even when so requested by a defendant, the jury 
should not be informed of the consequences of a 
verdict of not guilty by reason of insanity. State 
v. Conforti. Sup. Ct. 

Lay witness may state facts and express opinion re- 
specting sanity of defendant. State v. Risden. App. 
|. Se 

It was error to permit "psychiatrist to testify for 
State concerning defendant’s sanity at time of 
crime and defendant’s good memory of details of 
crime, when he had been permitted to examine de- 
fendant for sole purpose of determining defend- 
ant’s capacity to stand trial and that capacity was 
not in issue. State v. Risden. App. Div. : 

The defense of insanity under the M’Naghten rule 
does not apply in the juvenile court to bar an ad- 
judication of delinquency, but does bar the im- 
position of penal sanctions and permits only the 
authorization of treatment and other rehabilitative 
measures. In Re H. C. Juv. & Dom. Rel. Ct. 


INSTRUCTIONS 

Held, on facts, although the accomplice charge 
should not have been given where the alleged co- 
participants exonerated the defendant, the charge 
did not constitute —_ error. State v. Anderson. 
App. Div. : 

Even when so nonnested io a : Aattanalnat: ee: jury 
should not be informed of the consequences of a 
verdict of not guilty by reason of insanity. State 
v. Conforti. Sup. Ct. oa 

Held, on facts, trial court did not commmnlt a error 
in failing to instruct the jury with respect to the 
legal concept of “possession” of a revolver. State 
v. Thomas. App. Div. ie 

Held, on facts, trial court’s tatieeatbone on jury’s 
inquiries as to whether sentences would run con- 
currently and as to the possibility of life sentence 
without parole were proper. State v. Conklin. 
Sup. Ct. : 

Where neither the origin of the fire nor the adjoin- 
ing landowner’s notice of it are sufficiently shown, 
plaintiff is not entitled te a charge on the duty of 
an adjoining landowner to extinguish the fire and 
prevent its spread. Joseph T. Ryerson & Son, Inc. 
v. H. A. Crane & Brother, Inc. 3rd Cir. Ct. of App. 

Plaintiff must eliminate all other possible causes of 
the accident by a preponderance of the evidence 
and must show tke instrumentality causing the 
damage was in the exclusive control of defendant 
before he is entitled to a res ipsa loquitur charge. 
Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc. 3rd Cir. Ct. of App. 

A charge relating to circumstantial evidence and the 
inferences to be drawn therefrom need not be 
given in the exact language requested if the sub- 
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. 114 


. 314 


763 
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stance of the request has been adequately covered. ° 


Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc. 3rd Cir. Ct. of App. 
Jury should be instructed that it is negligence for 
driver to fail to maintain reasonably safe distance 
behind car ahead having due regard to the speed 
of the car ahead and the traffic upon and condition 
of the highway. Dolson v. Anastasia. Sup. Ct. .... 
It is error to instruct a jury that violation of N.J.S.A. 
39:4-89, prohibiting following another vehicle more 
closely than is reasonable, is only evidence of 
negligence; such conduct is negligence. Dolson v. 
Anastasia. Sup. Ct. 
In the future, it may be snubie for trial iataes to 
specifically charge juries, where applicable, that 
their verdicts are proper if each dispositive issue 
to be decided is agreed upon by any ten of them 
and that they all should participate fully in deter- 
mining all issues even if some dissent as to par- 
ticular points. Ward v. Weekes and Bell. App. Div. 


INSURANCE 


Without an assignment from the insured, the injured 
party in an automobile accident has no right of 
action against the insurance carrier for breach of 
the carrier’s contractual duty to its insured to act 
in good faith regarding settlement. Biasi v. All- 
state Insurance Company, et al. App. Div. : 


Using Life Insurance For Estate nine oF Harold 
Kamens, Esq. 


A policy restriction limiting liability coverage — 
the omnibus clause to persons driving the in- 
sured’s autos with his permission who do not 
have coverage of their own is invalid as contrary 
to N.J.S.A. 39:6-46(a). Willis v. Security Insurance 
Group. Chan. Div. 

Clause in automobile liability policy excluding cov- 
erage while insured is driving a “non-owned auto- 
mobile while used in an automobile business by 
the insured’’ does not exclude coverage where 
insured is driving an automobile dealer’s demon- 
strator as a prospective purchaser. Wiilis v. Sec- 
urity Insurance Group. Chan. Div. 

Held, on facts, accidental death benefit is re 
where insured, who had taken a car without own- 
er’s permission, was killed when he failed to nego- 
tiate a curve while being pursued by police. 
Dooley v. Metropolitan Life Ins. Co. Law Div. ... 

In the absence of a specific “violation of law” ex- 
clusionary clause, the insurer must prove by a 
preponderance of the evidence such conduct by 
decedent as would deny double indemnity benefits 
on some overriding pubiic policy basis. Dooley v. 
Metropolitan Life Ins. Co. Law Div. ... 

Where insurer designates broker as agent to ‘collect 
premium insurer is not chargeable with broker’s 
embezzlement of premiums received prior to cre- 
ation of agency. Seabrook Farms, Inc. v. Commer- 
cial Ins. Co. of Newark. Chan. Div. : 

An insurance company which failed to make pay- 
ment of an amount for which it conceded liability 
under its policy may not rely on the period of 
limitations provided in the policy. Warren v. Em- 
ployers’ Fire Ins. Co. Sup. Ct. ... 

Before an insurance company will be heard to allege 
the breach of a contractual provision by the in- 
sured, the company must be able to assert its own 
lack of breach. Warren v. Employers’ Fire Ins, Co. 
Sup. Ct. : 
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Held, on facts, the coverage provisions and the ex- 
clugionary clause of the automobile personal acci- 
dent palicy in issue bar recovery where insured 
was killed while driving a truck for compensation. 
Klotz v. Selected Risks Insurance Company. App. 
Div. : 

Clause in omen providing for payment of $10 per 
day for loss of use of automobile if same is stolen 
until settlement for such theft is offered by insur- 
er does not extend coverage to loss of use occa- 
sioned by repairs made necessary for damages 
done while vehicle was stolen. Lischin v. Nation- 
wide. App. Div. ; 

A husband’s per quod nnn are included in the 
policy limitation on damages payable for injury 
to one person. Williams v. State Farm. App. Div. 


Held, on facts, insurer’s failure to make payment of 
critical payment which was admittedly due, was 
a breach of insurer’s duty to deal fairly with its 
policyholder and estops insurer from pleading the 
statute of limitations. Bowler v. Fidelity & Casu- 
alty Co. of New York. Sup. Ct. = 

Held, on facts, failure of insurer to disclose to pol- 
icyholders information which substantially sup- 
ported insured’s rights to policy benefits created 
an estoppel against the plea of the statute of lim- 
itations. Bowler v. Fidelity & wena Co. of New 
York. Sup. Ct. 

When a loss occurs which bomen se of its expertise 
the insurer knows or should know is within the 
coverage, and the dealings between the parties 
reasonably put the company on notice that the 
insured relies upon its integrity, fairness and hon- 
esty of purpose, the obligation to deal with him 
takes on the highest burden of good faith. Bowler 
v. Fidelity & Casualty Co. of New York. Sup. Ct. 


Where insured and his doctor submitted false med- 
ical history to insurer and insurer later rescinded 
policy issued in reliance thereon, no cause of ac- 
tion for deceit arose in favor of the beneficiary 
against the doctor. Parker v. anes US. 
Ct. of App. 

Material salevepnencebalien = insured justifies res- 
cission of life insurance policy although made 
without knowledge of beneficiary. Parker v. Met- 
ropolitan. U.S. Ct. of App. 2 

Assigning Group Term Life Insurance “And Applic- 
able New Jersey Law, by Zachary S. Minion . 


Held, on facts, the record does not support a holding 
that as a matter of law the insured had failed to 
disclose the existence of an “illness” or “disease” 
on his application. Johnson v. Metropolitan Ins. 
FO TGIIIE Rs aia cae ce niotalary dove ermniglis Satta aa nares ae 

The words “fraudulent misstatements” as used in 
N.J.S.A. 17:38-13(A), providing for a time limit on 
certain defenses, require an intent to defraud in 
addition to a material misrepresentation. Johnson 
v. Metropolitan Ins. Co. Sup. Ct. 

An insurer may not rescind a policy or deny a disa- 
bility claim on the basis of innocent misrepre- 
sentations unless it does so by a pleading filed 
within the prescribed time period. Johnson v. 
Metropolitan Ins. Co. Sup. Ct. 

Where truck named in policy became mechanically 
inoperable and its registration was not renewed 
a new vehicle purchased by owner to replace it 
was automatically insured as “replacement ve- 
hicle” although old vehicle was not abandoned. 
Wojciewchowski v. Hardware Mutual, etc., et al. 
Law Div. 

An insurer is not entitled to be relieved from liabil- 
ity for breach of a policy condition requiring not- 
ice of the bringing of an action unless it shows 
both a breach and a likelihood of appreciable pre- 
judice to the insurer. Allstate Ins. Co. v. Grillon. 
App. Div. 

In view of the character of the injuries sustained 
and the circumstances of the case, the record did 
not justify relieving the insurer of liability under 
the policy because of failure of insured to forward 
summons and complaint within a reasonable time. 
Allstate Ins. Co. v. Grillon. App. Div. 

In an action by a third party beneficiary judgment 
creditor against the tortfeasor’s insurance com- 
pany, the six-year statute of limitations, N.J.S. 
2A:14-1, which bars actions on contracts, is ap- 
plicable. Breen v. New eeu Mfrs. mieneeed 
Ins. Co. Law Div. 

A passenger being driven home in an automobile is 
an additional insured under the standard New 
Jersey omnibus clause, and is entitled to be de- 
fended by the insurer against allegations of negli- 
gence. Gronquist v. Transit Casualty Co. Law Div. 

Allegations of negligence by a passenger do not re- 
move him from coverage of the owner's insurance 
policy in view of the “initial permission” rule and 
the fact that the policy would be nugatory if it 
did not cover negligent conduct. Gronquist v. 
Transit Casualty Co. Law Div. 

Where tenant buys fire insurance on leased ‘premises 
for benefit of landlord and negligently causes fire 
damaging leased premises, tenant is not liable to 
landlord or insurer for the loss. Foster v. Wolek. 
App. Div. 

Where the court has determined that a defendant 
in a negligence liability action was nct operating 
the car with the permission of the owner, despite 
the allegat »ns of the complaint therein that he 
did hee t- necessary permission, and that hence 
he dic n.. qualify as an additional insured under 
the omnibus clause of the owner's policy, the car- 
rier is not required to provide defendant with a 
defense or to reimburse him for expenses incurred 
in defending the liability action prior to the hold- 
ing of noncoverage. Ricciardi v. Bernasconi. Law 
Div. : 

A beneficiary who intentionally takes the life ‘of an 
insured is barred from receiving the proceeds of a 
policy of insurance on his life regardless of whe- 
ther the homicide is technically classified as mur- 
der or manslaughter. Jackson v. Prudential. Law 
Div. 

A homicide with a deadly weapon resulting from an 
intentional act by the beneficiary, and not from an 
accident or carelessness, precludes the beneficiary 
from receiving the proceeds of insurance on the 
life of the decedent. Jackson v. Prudential. Law 
Div. 
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Proof of non-access by the husband for a period of 
350 days prior to gestation, coupled with the dis- 
interested testimony of the mother admitting that 
her husband was not the father of the child, is 
sufficient to overcome the presumption of legiti- 
macy and to bar the child’s claim to insurance 
proceeds on the husband’s life as his next-of-kin. 
Jackson v. Prudential. Law Div. 


The natural father is barred by N.J.S. 3A:4-7 from 
sharing in the proceeds of a serviceman’s life in- 
surance policy on the life of his illegitimate son 
held by the son’s widow as constructive trustee 
for the benefit of the other next of kin. Jackson 
v. Prudential. Law Div. 

Policy provision calling for payment for loss of use 
of stolen auto “until settlement for such theft is 
offered” includes period in which auto is being 
repaired at insurer’s direction for ultimate return 
to assured. Lischin v. Nationwide. Sup. Ct. ...... 


A tenant who fails to provide liability insurance 
coverage for the landlord as well as the tenant as 
required by a lease covenant must pay any judg- 
ment entered against the landlord to the extent of 
the coverage which should have been provided. 
Robinson v. Janay. App. Div. . 

The existence of other lease remedies in favor of 
landlord upon tenant's breach of covenant to fur- 
nish insurance does not diminish tenant’s liability 
where tenant had not given landlord notice of the 
breach. Robinson v. Janay. App. Div. 

Insurance is not liable under the extension of use 
doctrine for damages caused when insured got out 
of his rented car and moved another vehicle which 
was partially blocking traffic since there was no 
causal relation between the accident and the use 
of the rented car. Chicago Insurance Company v. 
Security Insurance Company of Hartford, et al. 
Chan. Div. 

Where an insurance company handles a suit not cov- 
ered by its policy and continues to defend after 
acquiring knowledge of facts indicating lack of 
coverage, the insurance company originally re- 
sponsible should be held, in the absence of a show- 
ing of prejudice. to its contract to defend and may 
not shift the burden of performance to the other 
company on grounds of estoppel. Vornado, Inc. v. 
Liberty Mutual Insurance Company, et al and 
Liberty Mutual Insurance Company v. Consolidat- 
ed Mutual Insurance Company. Chan. Div. 


Where an insurer or its agent misrepresents, even 
though innocently, the coverage of an insurance 
contract, or the exclusion therefrom, to an insured 
before or at the inception of the contract, and the 
insured reasonably relies thereon to his ultimate 
detriment, the insurer is estopped to deny such 
coverage after a loss. Harr, et al v. Allstate Insur- 
ance Company. Sup. Ct. 

Upon cancellation of a policy, the insurer is obli- 
gated to pay to the insured the unearned prem- 
ium and is not relieved of that obligation by pay- 
ment to the insurance agent if the money does not 
ultimately reach the insured. Spilka v. South 
America Managers, Inc. Sup. Ct. 

Held, on facts, that finance company which paid 
policy premiums pursuant to assignment from the 
insured, of which the insurer had notice, is entitled 
to recover unearned premiums refunds from the 
insurer. Spilka v. South America Managers, Inc. 
Bi SG a. ache a ey nee on nia es evel en nome ee 

Comprehensive hospital liability policy issued to 
insured hospital against claims based on malprac- 
tice did not afford coverage for legal expenses in- 
curred by hospital in contesting actions brought 
by doctors to oust hospital’s trustees in dispute 
over hospital policy. American v. St. Paul. App. 
Div. Ae 

Where title oe car owned by father is transferred to 
other member of household, use of car as family 
automobile remains unchanged, and there is no 


fraud, insurance policy covering car remains in 
effect. Home Insurance Co. v. Randolf, et al. 
IR. HIE oss es rs we Se 


Any factual situation reasonably nes within 
a liberal application of the “initial permission” 
rule will be governed by it; Baesler v. Globe 
Indem. Co. limited to its facts. Butler et al v. 
Buenaga et.al. App. Div. ... 0.262 ..26%-65 , 

Where assignor had not paid premiums, assignee was 
not entitled to dividend where policy permitted 
insuror to credit dividends against such obligation 
and insuror acted in good faith. C. J. Simons & 
Co. v. American Mutua! Liability Ins. Co. Law Div. 

When an insurance broker in accordance with in- 
structions undertakes to procure insurance cover- 
age for his principal he impliedly undertakes to 
give notice to his principal in the event of his 
failure to procure such insurance and when he 
fails to do so he is liable for any damage resulting 
therefrom. Winans-Carter Corp. v. Jay and Ben- 
isch. App. Div. 

Principal's failure to check the policy endorsements 
is not a defense to his action for breach of contract 
or negligence against broker for failure to obtain 
insurance ordered or give notice thereof to prin- 
cipal. Winans-Carter Corp. v. Jay and Benisch. 
App. Div. 

For purposes of insurance coverage a truck was in 
or on premises leased or occupied by the assured 
when it was parked on a driveway adjacent to the 
plaintiff's loading dock and the plaintiff had an 
easement of necessity over the driveway even 
though it did not formally lease it. Den Gre Plas- 
tics Co., Inc. v. Travelers Indemnity Co. Law Div. 

Property was not in transit for purposes of insurance 
coverage when it was loaded on a truck which was 
then moved only ten feet to another location 
against the owner’s loading dock, and then left 
over the weekend preparatory to being driven to 
a distant location on the following Monday. Den 
Gre Plastics Co., Inc. v. Travelers Indemnity Co. 
Law Div. 

Insurance company which sold annuity to judgment 
debtor with intent to defraud the judgment cred- 
itor must pay creditor full consideration received 
from debtor without credit for payments made to 
debtor under the annuity’s terms. O'Neill v. Little. 
Chan. Div. 
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INTEREST 

In a condemnation action, the trial judge may award 
interest from the time of the filing of the com- 
plaint if the circumstances of the case indicate that 
that would be an equitable method to compen- 
sate the condemnee for its full economic loss, even 
where the State did not take title or enter the 
property until after the entry of anesauaee State 
v. Nordstrom. Sup. Ct. .. 

Generally, interest should be allowed in ‘condemna- 

i tion proceedings where the proceedings restrict 
the owner’s profitable use or enjoyment of the 
property, and conversely, should not be awarded 
where the condemnees are left undisturbed in 
their enjoyment during the proceedings or if they 
continue to receive undiminished rents and profits 

up to the time the State takes possession. State v. 
Nordstrom. Sup. Ct. : 

Held, on facts, considerations of justice and fair 
dealing mandate that interest be denied on claim 
to recover deposit under contract of sale. Robinson 
v. Janay. App. Div. 

Where taxpayer secures reduction of assessment and 
municipality appeals, taxpayer is entitled to 6% 
interest on unrefunded overpayment from reason- 
able time after exhaustion of appellate remedies. 
Woodcliff Management v. Township of North Ber- 
gen. App. Div. 


INTERSTATE COMMERCE 

Held, in determination of validity of requirement in 
Chapters 198 and 194 of 1964 that seller must agree 
that during the current year he will purchase New 
Jersey milk in an amount at least equal to the 
amount of milk he is currently selling to State 
agencies and public schools court should consider 
whether the practical operations of the require- 
ment impose undue burdens on interstate com- 

merce, whether they serve any legitimate public 
purpose, and whether the requirement should not 
be suspended as not presently serving any public 
purpose. Garden State Dairies of Vineland, Inc. v. 
Sills; Sup. Ct. .... 

By reason of I.C.C. regulations, a certificated truck- 
ing company lessee is liable for the negligence of 
the lessor-driver who is engaged to operate for 
the lessee in interstate as well as intrastate com- 
merce where the accident occurs while the lessor 
is driving the tractor home intrastate. Cox v. Bond 

) ' Transportation, Inc. Sup. Ct. 


INTERVENTION 
A taxpayer may intervene in an enforcement pro- 
ceeding and challenge enforcement of a summons 
for records issued under 26 U.S.C.A. Sec. 7604 by 
raising constitutional or other objections in pro- 
tection of his rights and interests. U.S. v. Bank 
of Commerce Ct. of App. Rt ea eee 


| INVOLUNTARY DISMISSAL 
The trial judge has no absolute obligation to with- 
hold action on a motion to dismiss at the end of 
the plaintiff’s case because of the possibility that 
plaintiff's deficient proofs will be repaired by evi- 
B it dence produced in the defendant’s case, and under 
the circumstances it was not an abuse of discretion 
to grant the motion, particularly where the plain- 
tiff had called the defendant and also used portions 
4 of his pre-trial deposition in his own case. Gould 
: v. Winokur. App. Div. 


8 =| JOINDER OF ACTIONS 

» Joinder for trial of two indictments containing in all 
ten counts, charging many crimes of various na- 
tures, separated in time by seven or eight months, 
involving six different victims, diverse locations 
and different factual circumstances, constitutes 

4 plain error manifestly preiudiciai to defendant. 
4 § State v. Harris. App. Div. 


| JUDGES 

| Findings Of Facts And Conclusions Of Law, by 
Hon. Milton B. Conford 

In Re: Requests To Judges For Advice 


0 | JUDGMENTS 

The prior decision barring recovery on secondary 
mortgage loans by Pennsylvania lenders to New 
Jersey borrowers secured by New Jersey real 
estate is to be given limited retroactive applica- 

5 tion. Oxford Consumer Disc. Co. of No. Phila. v. 
Stefanelli. App. Div. 

An infant settlement will not be set aside five years 
after its entry merely because hindsight suggests 
that the amount might have been inadequate. 

37 Bauer v. Griffin. Law Div. 

A conflict between the interests of a parent seeking 
recovery of medical expenses and the interests of 
the infant for whom the parent was appointed as 
guardian ad iitem is not a ground for vacating 
a settlement which had been approved after full 
aaa by the court. Bauer v. Griffin. Law 

, Ui Se a ee 

04 » Where several actions which have been consolidated 

are tried only on the issue of liability, there is no 
appealable final judgment while the issue of dam- 
ages as to any of the parties remains open. Florio 
v. Galanakis. App. Div. 

A money judgment entered in the Superior Court, 

94 ; Law Division against “Ace” Parker did not estab- 

7 lish a lien on real estate held of record in the 
name of Asa C. Parker even though Asa C. and 
“Ace” Parker were the same person, so that a 
mortgage and a second money judgment which 
were entered against the property subsequent to 
the judgment against “Ace” Parker had first and 

41 second priorities as liens on the real estate, as 

4 against the holder of the first judgment. Jones v. 

Asa C. Parker, et al. App. Div. 

Unless the judgment is entered against substantially 
the same Christian name and surname as that in 
which the record title stands, it does not constitute 
notice to a subsequent purchaser or encumbrancer 
and is not a lien on the real estate. Jones v. Asa 











41 C. Parker, et al. App. Div. 
JUDICIAL CONFERENCE 
Agenda Of Judicial Conference Of New Jersey 
JURIES 
Where the jury did not return a death verdict, a 
defendant cannot claim prejudice by the court’s 
346 perfunctory dismissal of prospective jurors on the 
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sole ground that they were opposed to capital 
punishment. State v. Conforti. Sup. Ct. 

A challenge to the Grand Jury array under RR. 
3:3-2(b) must be made before the Grand Jury is 
empanelled and sworn. State v. Forer. Law Div. .. 

Defendants failed to show that the Jury Commis- 
sioners discriminated against “blue collar workers” 
or Puerto Ricans. State v. Forer. Law Div. 

It was not improper for the Commissioners to exer- 
cise their discretion to select persons as suitable 
as possible for Grand Jury service, rather than 
picking them at random without regard to quali- 
fication. State v. Forer. Law Div. 

R.R. 1:8-3(a) will require that the trial judge conduct 
the voir dire in both criminal and civil cases as 
a normal rule, supplemented by questions sug- 
gested by the parties and by direct questioning by 
counsel. State v. Manley. Sup. Ct. 

Supplementary questioning by counsel perwunaliy 
will be permissible at the discretion of the trial 
judge, but that discretion should be exercised far 
more guardedly than has been the rule. State v. 
Manley. Sup. Ct. 

A ten to two jury vérdict is valid even though ‘the 
jury poll reveals that two jurors dissented as to 
liability and two others dissented as to the amount 
of damages, since there is no requirement that the 
same ten jurors agree on all issues. Ward v. 
Weekes and Bell. Pree Div. 

In the future, it may be advisable for trial judges to 
specifically charge juries, where applicable, that 
their verdicts are proper if each dispositive issue 
to be decided is agreed upon by any ten of them 
and that they all should participate fully in deter- 


mining all issues even if some dissent as to par- 
ticular points. Ward v. Weekes and Bell. App. Div. 
JURISDICTION 


Constitutional requirement of minimal contacts is 
satisfied where foreign corporation contacted New 





Jersey corporation, work was performed in New 
Jersey, and it was reasonable to expect that work 
would be performed in New Jersey. Resin v. Gem- 
ini. App. Div. 

In penaliy action brought by State urder specific 
statute creating penalty and conferring jurisdic- 
tion upon County District Cour!. County District 
Court may impose fines exceeding $1,000.00. Kings- 
ley v. Wes Outdoor Advertising Co. Ocean Co. 
Dist. Ct. eo 

Defendant’s motion for jury trial, filed after the 


expiration of the time permitted by R.R. 4:39-1 
and 2, denied where the defendant had remained 
silent when the plaintiff sued for equitable reme- 
dies, in spite of her knowledge that the securities 
which were the subject of the litigation had been 
disposed of by a pledgee, and had not moved for 
a transfer to the Law Division or asked for jury 
trial until after the pre-trial conference. Kaplan 
v. Cavicchia. App. Div. 5 ance id aa cre AA CAA ar a aL 


If equity rightfully assumes jurisdiction of a case 





for any purpose, it may retain the case for all 
purposi.s and determ ine the entire controversy 
including claims of purely legal rights and rem- 


edies without afiording a jury trial. Kaplan v. 
Cavicchia. App. Div 
New York familial support obligation statute weit 
ing implied contract on part of relative to pay for 
care rendered to certain members of family cared 
for in New York institutions is compensatory, not 











penal, and is enforceable in New Jersey against a 
New Jersey relative. Terenzio v. Nelson. App. Div. 
JURISPRUDENCE 


A Blueprint For The Development Of The New 
Jersey Judicial System, by Edward B. McConnell 


JURY TRIAL 

The possible collateral consequences which may at- 
tend conviction under N.J.S. 2A:170-8 do not make 
the offense a “serious” one so as to entitle a person 
charged thereunder to a jury trial. In Re Santiago. 
Law Div. 

Where an offer of a jury trial was not made when 
several petty offenses were tried together rather 
than successively as a result of being factually 
related and erising out of a single event, the sen- 
tences may not total more than the maximum 
authorized for a petty offense. State v. Owens. 
Sup. Ct. 

Although ordinarily the right to a jury trial is deter- 


mined by the Seer ses the statute permits 
rather than by what is imposed in the given case, 
yet where the offense is expressly denominated a 
petty offense and a conviction carries none of the 


civil disabilities of a conviction for crime, it would 
be more appropriate to obviate the constitutional 
error, if th ere was one, by reducing the penalty 
to the valid limits rather than by striking down 
the statute or the conviction. State v. Owens. Sup. 


Ct. 

The Legislat ture has the power to “downgrade” a 
criminal offense to an sii of a petty grade, 
such as a disorderly persons offense, without ac- 
cording a right to indictment or to jury trial, so 
long as the consequences do not exceed what may 
constitutionally follow upon a conviction for a 
petty offense. State v. Owens. Sup. Ct. 


Defendant’s motion for jury trial, filed after the 
expiration of the time permitted by R.R. 4:39-1 
and 2, denied where defendant had remained 
silent when the plaintiff sued for equitable reme- 
dies, in spite of her knowledge that the securities 
which were the subject ad the litigation had been 
disposed of by a pledgee, and had not moved fora 
transfer to the Law Division or asked for jury 
trial until after the pre- trial conference. — 
lan v. Cavicchia. App. Div. 

If equity rightfully assumes juri isdiction of a case 
for any purpose, it may retain the case for all 
purposes and determine the entire controversy in- 
cluding claims of purely legal rights and remedies 
without affording a jury trial. Kaplan v. Cavicchia. 
App. Div. 

A one year sentence and the possible collateral con- 
sequences of conviction under N.J.S.A. 2A:170-8 
did not make the offense so “serious” that a per- 
son charged under it was entitled to a jury trial. 
Petition of Santiago. App. Div. ..........-----+-: 
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JUVENILE PROCEEDINGS ; 
Since the Legislature, by L. 1968, C. 371, has directed 


the Public Defender to represent juveniles in cases 
where the Juvenile Court judge thinks institu- 
tional commitment may result from the prosecu- 
tion, the Supreme Court refused to order the coun- 
ties to pay attorneys assigned to such cases prior 
to that statute, although it did possess the power. 
State in the Interest of Anthony Antini, Jr. Sup. 
Ct. aitvaes ai sittin tar 6 8 GRC /ocr ald alone one el ace eee 


Voluntary sdaiesle on - guilt ede oo suveniie to 


parent in open presence of Youth House guard is 
admissible at trial. State in the Interest of Stasi- 
Wenge AEG. 5. coe 5 oe cece ed one eee 


The Court found that mnie waivers of the right 


to counsel by a juvenile were intelligently and 
freely made in view of the facts that he was over 
seventeen at the time, had completed nine grades 
and was employed, was accompanied by his 
mother, admitted that he understood the proceed- 
ings and the trial court’s explanation of his rights, 
had had prior court experience, and there was no 
evidence that he was mentally incompetent or be- 
wildered by the proceedings. State in the Interest 
of RR. M. Juv..& Dom, Nel. €l....... 2.6566 cccweuneas 


A juvenile can waive his right to counsel even if he 


earlier has requested a lawyer 2nd one was ap- 
pointed. State in the Interest of R. M. Juv. & Dom. 
Rel. Ct. sail cn acaciecte acd 22 in it svat BS Oo SE ete 


The defense of insanity misiee the ‘M’Naghten rule 


does not apply in the juvenile court to bar an 
adjudication of delinquency. but does bar the im- 
position of penal sanctions and permits only the 
authorization of treatment and other rehabilitative 
measures. In Re H. C. Juv. & Dom. Rel. Ct. 


ERIE ESB 65 oy Sry nsbh Hh + cee WS ee oS 


KIDNAPPING 
The kidnapping statute. N.J.S.A. 2A:118-1, justifies 


the conclusion that the death of one used as a 
shield by escaping felons occurred during an at- 
tempt to kidnap, since it is the fact, not the dis- 
tance of forcible removal, which constitutes kid- 
napping. State v. Kress, et al. Law Div. ; 


LABOR LAW 
An arbitration award interpreting the contract of 


only one union with an employer who also has a 
contract with another union, which award did not 
purport to resolve the jurisdictional dispute be- 
tween the two unions over a work assignment, is 
not binding upon the courts and will not be en- 
forced where, following the subsequent submission 
of the dispute to the International by both unions, 
the International resolved the work assignment 
dispute contrary to the award. Jennings v. M & M 
Transportation Company. Chan. Div. ............ 


The exception in New Jersey’s Prevailing Wage Act 


for municipalities having a population under 45,000 
does not extend to a utilities authority created by 
the municipality. Male v. Pompton Lakes Borough 
Municipal Utilities Authority. Chan. Div. 


The authority’s failure to specify the prevailing 


wage rate in the contract does not absolve the 
contractor from liability to the aggrieved work- 
men, but does give the contractor a claim for in- 
demnification against the authority. Male v. Pomp- 
ton Lakes Borough Municipal Utilities Authority. 
Cia EG so nak ve cite bn oe en heer a 


Labor Law Section Hears Seeskes On Authorization 


Card Bargaining Orders 


LANDLORD AND TENANT 
Where landlord sought summary removal of commer- 


cial tenant in 1968 alleging that tenant had 
breached iease by failing to pay for utilities since 
1963 but tenant asserted it had good defense and 
ouster would seriously affect it, because of sub- 
stantial investment, it was error to refuse to 
transfer the case to the Superior Court under 
N.J.S.A. 2A:18-60. Master v. M & M. App. Div. 


A lease provision stating that the tenant had in- 


spected the premises and accepted them did not 
bar tenant’s remedies for breach of warranty and 
covenant where the leased rooms were subject to 
flooding through the exterior wall, since the wall, 
foundation and adjoining driveway which caused 
the flooding were not part of the “premises’’ rent- 
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ed. Reste Realty Corporation v. Cooper. Sup. Ct. .. 227 


An act or omission by the landlord which renders 


the premises substantially unsuitable for the pur- 
pose for which leased, or which seriously interferes 
with the beneficial enjoyment of the premises, is 
a breach of the covenant of quiet enjoyment, 
which may be implied if it is not express as in 
the present case, and constitutes a constructive 
eviction of the tenant. Reste Realty eens 
v. Cooper. Sup. Ct. ‘ 


Where tenant buys fire insurance on leased premises 


for benefit of landlord and negligently causes fire 
damaging leased premises, tenant is not liable to 
landlord or insurer for the loss. Foster v. Wolek. 


227 


App. Div. . 370 


The genera! ruie that a tenant a a two-family daiillln 


ing takes the premises subject to all existing de-. 
fects ascertainable by reasonable inspection does 
not apply to the facilities (including pipes in the 
tenant’s apartment) provided by the landlord in 
supplying heat to both families. Coleman v. Stein- 


berg. Sup. Ct. 402 


The iandlord’s retention of control over a "central 


heating system in a two-family dwelling carries 
with it a continuing duty to use ordinary care to 
safeguard members of the tenant’s family from 
burns from uncovered or unshielded pipes within 


the apartment. Coleman v. Steinberg. Sup. Ct. .. 402 


Regulations for multiple dwellings are evidential in 


supporting the view that a landlord was negligent 
in permitting pipes of a central heating system 
to remain exposed and without any protective 


covering or guard. Coleman v. Steinberg. Sup. Ct. 402 


Landlord-Tenant Law: Urgent need for Reform, by 


Michael R. Griffinger WEEP er er een! © 417 


Landlord-Tenant Law: Entirely Fair. “Use By Ten- 


ants Invited, by Morton Feldman ............... 641 
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Landlord and Tenant, Cont’d 

A defendant whose conduct clearly was prohibited 
under N.J.S.A. 2A:170-92.1 lacked standing to 
attack the statute as unconstitutionally vague in 
coverage. State v. Field. App. Div. .. aioe «ee 

N.J.S. 2A:170-92.1 which makes it a Disorderly 
Persons offense for a landlord to take reprisals 
against a tenant who complains of violations of the 
health or building code is not unconstitutional as 
a deprivation of the landlord’s rights of property 
and freedom of contract without due process of 
law, since the statute is a reasonable effort to stop 
landlords from using reprisals to prevent their 
tenants from complaining of health violations, a 
matter of legitimate legislative concern. State v. 
Field. App. Div. . 689 

In summary dispossess action plaintiff must disclose 
reasons for eviction. Alexander Hamilton S. & L. 
Assn. v. Whaley Hudson Co. Dist. Ct. 706 

LANDOWNER’S LIABILITY 

The mere use of a throw rug 1n a home without some 
non-skid material between it ana the floor on 
which it rests does not constitute negligeuce on the 
part of the landowner. Tomney v. Ebeling. App. 
Div. 

Landowner owes duty to employee of ideweiues 
contractor to maintain premises in reasonably safe 
condition for the purposes of the work to be done 
and is liable for injuries caused by foreseeable 
hazards which are neither incidental to nor part 
of the work contracted for. Gallas v. P.S. et al. 
App. Div. . 610 

Owner-occupant of an apertenanh in a pany aii 
house owes a duty of reasonable care to his social 
visitors while they are using the porch and stairs 
furnished for the common use of the occupants of 
the building. Van Der Woude v. Gatty. App. Div. 


LEASES 

Where lease requires tenant to join shopping center 
merchants association, and pay dues, defects in 
by-laws and repudiation by tenant excuses past 
performance; but when defects are corrected, spec- 
ific performance will lie to compel tenant to join 
and pay. Moorestown Management et al v. Moores- 
town Bookshop, et ai. Chan. Div. 

A lease provision stating that the tenant had in- 
spected the premises and accepted them did not 
bar tenant’s remedies for breach of warranty and 
covenant where the leased rooms were subject to 
flooding through the exterior wall, since the wall, 
foundation and adjoining driveway which caused 
the flooding were not part of the “premises” rent- 
ed. Reste Realty Corporation v. Cooper. Sup. Ct. 

An act of omission by the landlord which renders 
the premises substantially unsuitable for the pur- 
pose for which leased, or which seriously inter- 
feres with the beneficial enjoyment of the prem- 
ises, is a breach of the covenant of quiet enjoy- 
ment which may be implied if it is not express as 
in the present case, and constitutes a constructive 
eviction of the tenant. Reste Realty Corporation v. 
Cooper. Sup. Ct. 

A tenant who fails to provide liability insurance cov- 
erage for the landlord as well as the tenant as 
required by a lease covenant must pay any judg- 
ment entered against the landlord to the extent 
of the coverage which should have been iodine 
Robinson v. Janay. App. Div. 

The existence of other lease remedies" in favor of 
landlord upon tenant’s breach of covenant to fur- 
nish insurance does not diminish tenant’s liability 
where tenant had not given landlord notice of the 
breach. Robinson v. Janay. App. Div. 


LEGAL AID 
The New Ontario Legal Aid System And Its Sig- 
nificance For The United States, by Lee Silverstein 81 


LEGISLATION 
The casting of a decisive legislative vote by the 
President of the state Senate at a time when he 
was serving as Acting Governor did not violate 
the doctrine of separatior of powers embodied in 
Article 3, {1 of the New Jersey Constitution. Ack- 
erman Dairy, Inc. et al v. Kandle, et al. Sup. Ct. 


LIBEL 

Held, on facts, the evidence was constitutionally in- 
sufficient to support a judgment for plaintiff in 
libel action arising out of radio news broadcasts. 
Rosenbloom v. Metromedia, Inc. U.S. Court of 
Appeals for 3rd Circuit - ; 

The First Amendment standard of actual malice is 
_applicable to radio news broadcasts on matters of 
public interest even though the plaintiff allegedly 
defamed thereby is not a public figure. Rosen- 
bloom v. Metromedia. U.S. Ct. of App. 3rd Cir. 


LICENSES 

A city has the police power to license commercial 
jukeboxes and to limit the number of licenses 
issued, if it acts reasonably and without discrim- 
ination, under N.J.S.A. 40:52-1(f), N.J.S.A. 40:48- 
(1) (20) and N.J.S.A. 40:48-2. Silco v. Puma, Die- 
rickx v. Puma. Law Div. 

The County Court decision that an ordinance ° was 
unconstitutional did not have the effect of a man- 
damus requiring the city to issue a license to one 
who had applied under the prior ordinance, where 
a valid later ordinance limited the number of 
licenses and the quota was filled by licenses 
issued under the old ordinance and saved from 
invalidity by an exception to the new one. Silco 
v. Puma, Dierickx v. Puma. Law Div. . 195 


LIENS 
A Municipal Utilities Authority may not shut off 
the water supply to the premises of a bona fide 
purchaser, who acquired title without actual not- 
ice of the Authority’s unrecorded lien, in order 
to compel the payment of arrears due from a for- 
mer owner. McMenamin v. Evesham Municipal 
Utilities Authority. Chan. Div. .. 
A money judgment entered in the ‘Supreme Court, 
Law Division against “Ace” Parker did not estab- 
lish a lien on real estate held of record in the 
name of Asa C. Parker even though Asa C. and 
“Ace” Parker were the same person, so that a 
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mortgage and a second money judgment which 
were entéred against the property subsequent to 
the jh€gment against “Ace” Parker had first and 
second priorities as liens on the real estate, as 
against the holder of the first judgment. Jones v. 
Asa C. Parker, et al. App. Div. : 

Unless the judgment is entered against substantially 
the. same Christian name and surname as that in 
which the record title stands, it does not consti- 
tute notice to a subsequent purchaser or encumb- 
rancer and is not a lien on the real estate. Jones v. 
Asa C. Parker, et al. App. Div. 


LIMITATIONS 

Where one party to an arbitration adheres to an 
award and thereby lulls the other into the view 
that confirmation would not be required, the for- 
mer is estopped from invoking the time limitation 
of N.J.S.A. 2A:24-7. Jennings v. M & M Trans- 
portation Company. Chan. Div. 

A complaint mailed on Monday, January 29, 1968, 
but not received and stamped by the Clerk of the 
Superior Court as filed until Friday, February 2, 
1968, was not timely filed where the accident 
causing the personal injuries occurred on February 
1, 1966. Leake v. Bullock. App. Div. 5 

The risk of delay in the mail falls upon a plaintiff 
who chooses to mail the complaint to the Clerk in 
Trenton rather than filing it directly with a Super- 
ior Court Judge or having it personally delivered 
to the clerk for filing. Leake v. Bullock. App. Div. 

An insurance company which failed to make pay- 
ment of an amount for which it conceded liability 
under its policy may not rely on the period of 
limitations provided in the policy. Warren v. Em- 
ployers’ Fire Ins. Co. Sup. Ct. 

Before an insurance company will be heard to al- 
lege the breach of a contractual provision by the 
insured, the company must be able to assert its 
own lack of breach. Warren v. Employers’ Fire 
Ins. Co. Sup. Ct. 

Held, on facts, insurer’s failure to make wien of 
critical payment which was admittedly due, was a 
breach of insurer’s duty to deal fairly with its 
policyho!der and estops insurer from pleading the 
statute of limitations. Bowler v. Fidelity & Casual- 
ty Co. of New York. Sup. Ct. 

Held, on facts, failure of insurer to Sables to 
policynolder information which substantially sup- 
ported insured’s rights to policy benefits created 
an estoppel against the plea of the statute of lim- 
itations. Bowler v. Fidelity & Casualty Co. of New 
York. Sup. Ct. 

When a loss occurs which beaanes of its vanities 
the insurer knows or should know is within the 
coverage, and the dealings between the parties 
reasonably put the company on notice that the 
insured relies upon its integrity, fairness and hon- 
esty of purpose, the obligation to deal with him 
takes on the highest burden of good faith. Bowler 
v. Fidelity & Casuaity Co. of New York. Sup. Ct. 

The words “fraudulent misstatements” as used in 
N.J.S.A. 17:38-13(A), providing for a time limit on 
certain defenses, require an intent to defraud in 
addition to a material misrepresentation. Johnson 
v. Metropolitan Ins. Co. Sup. Ct. 

An insurer may not rescind a policy or deny a dis- 
ability claim on the basis of innocent misrepresen- 
tations unless it does so by a pleading filed within 
the prescribed time period. Johnson v. Metropoli- 
tan Ins. Co. Sup. Ct. 

Period of limitations under R.R. 5:3- 3(2) is not tolled 
by lack of written notice of probate where there 
is actual notice of probate. In the Matter of the 
Probate of the Will of Antonio Ferrulli. Hudson 
Co: Ct. 

In an action by a third party beneficiary judgment 


creditor against the tortfeasor’s insurance com- 
pany, the six-year statute of limitations, N.J.S. 
2A:14-1, which bars actions on contracts, is ap- 


plicable. Breen v. New Jersey Mfrs. Indemnity Ins. 
Co. Law Div. 

An isolated medical treatment furnished by a doctor 
after the statute of limitations has run barring the 
workmen's compensation claim, is not sufficient to 
revive the claim so as to give petitioner two more 
years within which to file a claim petition. Zanni 
v. Rudolph Poultry Eqpt. Avp. Div. 

Third party defendant joined prior to expiration of 
limitation period may be made direct defendant 
after expiration where complaint is based on same 
wrong referred to in pending third party com- 
plaint. Greco v. Valley Fair Enterprises, etc. App. 
Div. : 

Causes of action against a physician and hospital 
based upon acts of negligence and malpractice 
which took place after the occurrence of the ini- 
tial injury may not be asserted by amended com- 
plaint after the statute of limitations has run not- 
withstanding the fact that the physician and hos- 
pital had been joined as third party defendants in 
the initial action before the expiration of the stat- 
ute. Lawlor v. Cloverleaf Memorial Park, Inc. 
App. Div. 

Where any right of action which denned had pos- 
sessed during his lifetime had been barred by 
limitation before his death, the subsequent bring- 
ing of an action for his wrongful death is barred 
by the statute of limitations. Lawlor v. Cloverleaf 
Memorial Park, Inc. App. Div. 


RULE 

Sufficient contacts held to exist to permit service 
by mail pursuant to R.R. 4:4-4(d) upon de- 
fendant hotel at its New York City office 
where said hotel directly solicited business of 
plaintiff New Jersey resident and availed itself of 
the privilege of conducting activities in New Jer- 
sey directly to its intended guest and also through 
travel agents to whom it paid commissions. Oliff, 
et al v. Kiamesha Concord, Inc. Law Div. 


MALPRACTICE 


The immunity from suit conferred on a fellow em- 
ployee by N.J.S.A. 34:15-8 applies to a plant 
physician who, as an employee, treats an injured 
co-worker. Bergen v. Miller. App. Div. . = 
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Proof that a foreign substance has been left in the 
wound after the incision has been closed is prima 
facie proof that the operating surgeon was negli- 
gent, and res ipsa loquitur applies, although the 
ultimate burden of persuasion that the surgeon 
was negligent remains with the plaintiff. Martin 
v. Perth Amboy General Hospital. App. Div. .... 

Where a surgeon orders nurses to remove safety 
markers from pads to be used in surgery, the nor- 
mal rule that nurses are the servants of the hos- 
pital rather than the surgeon does not apply, and 
the surgeon is jointly liable with the hospital for 
any negligence of the nurses in counting the pads 
after the operation. Martin v. Perth Amboy Gen- 
eral Hospital. App. Div. 

A doctor who falsely certified that his examination 
of the patient was made within ten days of the 
commitment deviated from the controlling stand- 
ard of conduct (N.J.S.A. 40:4-30). Di Giovanni v. 
Pessel. App. Div. 

Allegations that the defendant, the employer’s in- 
surance carrier, voluntarily undertook to examine 

. and treat an injured employee by its own doctor, 
and then in disregard of such doctor’s advice 
wrongfully, willfully and maliciously caused the 
employee to leave the hospital, causing him un- 
necessary suffering and mental anguish, and in- 
juries which are not compensable under the Work- 
men’s Compensation Act, state a cause of action. 
Rothfuss v. Bakers Mutual Insurance Company of 
N.Y. App. Div. 
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167 
MASTER AND SERVANT 

Whether a taxi driver is in fact an employee must be 
determined upon the totality of the facts surround- 
ing the relationship. Lyons v. P & M Taxi, Ince. 
App. Div. 

Held, on facts. taxi driver was not the employee of 
the registered owner of the cab and taxi operator’s 
license when he sustained his injuries nor was he 
the employee of the ‘association’ under whose 
colors and name the cab was being sneer. 
Lyons v. P & M Taxi, Inc. App. Div. 
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MEDICAL EXPENSES 

The right to medical reimbursement provided for 
public employees by N.J.S.A. 34:15-43 and 34:15-15 
is a Workmen’s Compensation benefit, recoverable 
by petition filed with the Division of Workmen’s 
Compensation, and is enforceable against the in- 
surance carrier of the public vanes Detlefs v. 
Westfield. App. Div. : 


182 


MENTAL INCOMPETENCY 

A doctor who falsely certified that his examination 
of the patient was made within ten days of the 
commitment deviated from the controlling stand- 

ard of conduct (N.J.S.A. 40:4-30). Di Giovanni v. 
Pessel. App. Div. 

The issuance of an order of temporary commitment 
does not insulate from a claim of false imprison- 
ment a doctor who knowingly certified falsely that 
he had made the required examination within ten 
days prior to admission. Di Giovanni v. Pessel. 
App. Div. 

An order of commitment is not rendered void be- 
cause the affidavits verifying the doctor's certifi- 
cates has been signed by the affiants in the absence 
of a notary. Di Giovanni v. Pessel. App. Div. 


MILK 

Held, in determination of validity of requirement in 
Chapters 193 and 194 of 1964 that seller must agree 
that during the current year he will purchase New 
Jersey milk in an amount at least equal to the 
amount of milk he is currently selling to State 
agencies and public schools court should consider 
whether the practical operations of the require- 
ment impose undue burdens on interstate com- 
merce, whether they serve any legitimate public 
purpose, and whether the requirement should not 
be suspended as not presently serving any public 
purpose. Garden State Dairies of Vineland, Inc. v. 
Sills. Sup. Ct. 


MISTRIAL 

A mistrial should have been granted where the 
plaintiff's counsel failed to inform the defense be- 
fore trial that he had learned from a witness that a 
ladder shown in photographs he had supplied to 
the defense in response to interrogatories was not 
the one involved in the accident as had been 
thought. Olsson v. Newark Ladder & Sign Bracket 
Sales Co., Inc. and R. H. M. Corp. Sup. Ct. 


MOBILE HOMES 
Local ordinance imposing fees on and prescribing 
size of mobile home parks held valid. Monmouth 
Junction Mobile Park v. South Brunswick Twp. 
App. Div. 


MORTGAGES 
Where the mortgagee impliedly consented to the 
payment of interest by mail, the risk of non-deliv- 

ery falls upon the mortgagee and not upon mort- 

gagor. Balmoral Arms v. Rutkin, et al. Chan. Div. 
Mortgagee is not entitled to collect a prepayment 
penalty where the mortgage is prepaid as the re- 

595 sult of the exercise of the State’s right of Eminent 
Domain and is not the result of voluntary action 
by the mortgagor. Jala Corporation, et al v. Ber- 
keley Savings and Loan Association, etc. App. Div. 
The prior decision barring recovery on secondary 
mortgage loans by Pennsy]' 1 lenders to New 
Jersey borrowers secured by New Jersey real 
estate is to be given limited retroactive applica- 
tion. Oxford Consumer Disc. Co. of No. Phila. v. 
Stefanelli. App. Div. : 
Misrepresentations by F.H.A. as to operating costs 
and rentals do not affect the validity of the mort- 
gage. U.S. v. Chelsea. U.S. D.C. 
The National Mortgage Act does not create any re- 
lationship between the mortgagor and the F.H.A. 
U.S. v. Chelsea. U.S. D.C. ... 
Where, in reliance upon a false affidavit by a prior 
record owner as to a judgment entered against 
him, the proceeds of a subsequent mortgage were 
used to satisfy a mortgage having priority over 
the judgment, the subsequent mortgagee and mort- 
gagor (as their interests appear) are entitled to 
subrogation to the rights of the prior mortgagee. 
Capabianco v. Bork. Chan. Div. 
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MOTIONS 
Filing of motions, briefs and orders to show cause in 
the Superior Court 


MOTOR VEHICLES 

The Blood On Our Hands — An Essay On Motor 
Vehicle Accidents, by Bernard Chazen 

A policy restriction limiting liability coverage under 

the omnibus clause to persons driving the insured’s 

autos with his permission who do not have cover- 

age of their own is invalid as contrary to N.J.S.A, 

39:6-46(a). Willis v. Security Insurance Group. 

Chan. Div. 

lause in automobile liability policy excluding cov- 
erage while insured is driving a “non-owned auto- 
mobile while used in an automobile business by 
the insured” does not exclude coverage where 
insured is driving an automobile dealer’s demon- 
strator as a prospective purchaser. Willis v. Secur- 
ity Insurance Group. Chan. Div. 

N.J.S.A. 39:3-84.3 which requires that trucks weigh 
no more than weight listed on registration does 
not apply to truck registered out of state which 
is within the maximum weight provided by our 
statute, even though truck’s weight exceeds weight 
stated on foreign registration. State v. Youngs- 
town Cartage Co. Hudson Co. Ct. 

Where the court has determined that defendant in a 
negligence liability action was not operating the 
car with the permission of the owner, despite the 
allegations of the complaint therein that he did 
have the necessary permission, and that hence he 
did not qualify as an additional insured under the 
omnibus clause of the owner’s policy, the carrier 
is not required to provide defendant with a de- 
fense or to reimburse him for expenses incurred in 
defending the liability action prior to the holding 
of noncoverage. Ricciardi v. Bernasconi. Law Div. 

n order to sustain burden of proof in prosecution 
under 39:4-50. State must prove driver was under 
the influence of a narcotic drug or habit forming 
drug and proof of being under influence of some 
“intoxicating substance” or drug is not enough. 
State v. Siegmeister. Law Div. 

Defendant is driving his motor vehicle for purposes 
of motor vehicle act even though vehicle was being 
controlled by a cruise control device. State v. 
Packin. App. Div. 

Intent is not an element of the offence of speeding. 
State v. Packin. App. Div. 


MULTIPLE DWELLINGS 
Hotel and Multiple Dwelling Legislation, by Fred 


QO 


bo 
= 


Kieser, Jr. 

MUNICIPAL COURTS 
Notice Re: Record Of Proceedings In Municipal 
Courts 


MUNICIPAL LAW 

Ordinance which created a Board of Architectural 
Review to consider purely aesthetic factors invalid 
since it usurped exclusive statutory power of 
Board of Adjustment to pass on request for spec- 
ial exceptions and also because those aesthetic 
considerations which are to be considered in 
zoning must be prescribed in the zoning ordinance 
and implemented by the Board of Adjustment. 
Piscitelli v. Scotch Plains. Law Div. 

Aesthetic factors may be considered, but the zoning 
power may not be exercised for purely aesthetic 
considerations. Piscitelli v. Scotch Plains. Law Div. 

A municipality will not be held liable for injuries 
resulting from conditions caused by its snow re- 
moval efforts. Miehl v. Parpino. Sup. Ct. 

Municipality may impose reasonable uniform fee 
on developers to cover cost of inspections of im- 
provements. Economy Enterprises Inc., et al v. Tp. 
Comm of Tp. of Manalapan et al. App. Div. 

Where Board of Aldermen is limited almost exclu- 
sively to administrative functions and does not 
possess general legislative power of government, 
the one-man one-vote rule is not applicable 
Schwartz v. Paterson, et als. Law Div. 

4 petition for the recall of a ward councilman of the 
City of Newark is sufficient under N.J.S.A. 40:69A- 
169 if signed by at least 25% of the registered 
voters of the ward. Roman v. Sharper. Sup. Ct. 

A city has the police power to license commercial 





ukeboxes and to limit the number of licenses 
ssued, if it acts reasonably and without discrim- 
ination, under N.J.S.A. 40:52-1(f), N.J.S.A. 40:48- 
1)(20) and N.J.S.A. 40:48-2. Silco v. Puma, Dier- 
ickx v. Puma. Law Div 
The County Court decisi an ordinance was 


the effect of a man- 

damus requiring the city to issue a license to one 

who had applied ur der ae prior ordinance, where 

a valid late: ordin limited the number of 
icenses and the quot: filled by licenses issued 
under the old ordinance aved from invalidity 
by an exception to the y one. Silco v. Puma, 
Dierickx v. Puma. Law Div. 

Where defendant was ing ay to but never accepted 
the office of councilman by being sworn, he did not 
forfeit his office as a Cl ass IV planning board mem- 
ber under N.J. McCue et al v. Antisell. App. Div. 

A town ordinance against “block-busting” is a valid 
exercise of the police power delegated to munici- 
palities by N.J.S.A. 40:48-2. Summer v. Township 
of Teaneck. Sup. Ct. 

The Legislature did not intend to preempt the field 
of anti-block busting legislation by creating the 
Real Estate Commission, and a town may attempt 
to deal with the problem even though the Commis- 
sion has adopted a rule against “block busting” and 
it is possible that there will be conflicting results 

if a real estate agent were to be prosecuted in a 
court under the ordinance and also before the 
Board under the rule. Summer v. Township of 
Teaneck. Sup. Ct. 

The Deal ordinance which prohibits the construction 
of new streets within 250 feet of existing streets 
is valid, and justified the town in refusing to ap- 
prove a subdivision involving a proposed private 
road which would be less than that distance from 
an existing street. Kligman v. Lautman, et al. 
Sup. Ct. .. 

Although it did not rule on the question, the Court 
expressed serious doubt as to the power of a 
municipality which had not implemented the Plan- 


unconstitutional did not have 
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ning Act, N.J.S.A. 40:55-1 to 1.29, to require that 
a lot front on an accepted street, as opposed to a 
street shown on a duly filed map and held invalid 
a requirement that a developer install paving, 


















curbs, sidewalks, etc. at his expense, equivalent 
to those required under the Planning Act. Klig-. 
man v. Lautman, et al. Sup. Ct. 275 
The exception in New Jersey’s Prevailing Wage Act 
for municipalities having a population under 45,000 
does not extend to a utilities authority created by 
the municipality. Male v. Pompton Lakes Borough 
Municipal Utilities Authority. Chan. Div. 314 
The authority's failure to specify the prevailing wage 
rate in the contract does not absolve the contractor 
from liability to the aggrieved workmen, but does 
give the contractor a claim for indemnification 
against the authority. Male v. Pompton Lakes 
Borough Municipal Utilities Authority. Chan. Div. 314 
tate legislation, sv as the probation and parole 
statutes and the narcotics offenders statute, oper- 
ates to bar municipal legislation calling for regis- 
tration on the basis of mere presence by persons 
convicted of crime. State v. Ulesky. Sup. Ct. 353 
A municipality may not exert the delegated police 
power in terms which conflict with a State stat- 
ute, and hence a municipality may not deal with 
a subject if the Le ature intends its own action, 
whether it exhausts the field or touches only part 
of it, to be exclusive. State v. Ulesky. Sup. Ct. 353 
An intent to preempt the power of the municipality 
will not be lightly inferred, but the answer must 
depend upon the particular setting, the values in- 
volved, and the impact : of local legislation upon 
those values. State v Ulesky. Sup. Ct. 353 
A covenant limiting land use to residential purposes 
and barring other structures would be violated by 
the construction of a pedestrial walkway even 
though vehicles were barred, and an adjoining 
property owner is entitled to an injunction bar- 
ring the municipality from building such a walk- 
way. Duke v. Tracy and Township of Berkeley 
Heights. Chan. Div : 370 
Under New Jersey law, a municipality is subject to 
negative covenants in the same way a private citi- 
zen would be. Duke v. Tracy et al. Chan. Div. 370 
N.J.S.A. 40:62-54 excludes an involuntary referen- 
dum suspending operation of a municipal ordin- 
ance regulating the use of water and fixing meter- 
ed rates for same if the municipality previously 
supplied its inhabitants with water from water- 
works owned by it. Snow, et al v. Bell, et al. 
Chan. Div. 387 
The scheme of the Home Rule Act is such that the 


built-in referenda provisions in N.J.S.A. 40:62-1, 

et seq. are exclusively controlling and other stat- 

utes, such as N.J.S.A. 40:49-9 are not applicable. 

Snow, et al v. Bell, et al. Chan. Div. 387 
A contract between a municipality and an individual 

whereby the initial cost of an extension of the 

municipal water supply facilities is borne by the 


individual may not require persons who subse- 
quently tie into the extension to reimburse the 
individual, but may provide for reimbursement to 


him by the municipality from tie-in fees collected 
from such persons pursuant to duly adopted ord- 
inances. Drake v. Town of Boonton. Law Div. 451 
After correcting bid to eliminate computation error, 
municipality must acc rept lowest ‘Sonreet en bid in 
spite of possibility bid 























of its low bid upon dis covery of lis. error. Cardell, 
Inc. v. Madison Township, et al. Sup. Ct. 466 
Under N.J.S.A. 40:43-26 inicipality in which the 
land is located is invest with discretion to with- 
hold its consent to deannexation but refusal to 
consent must be bas on reasonable grounds. 
West Point v. Dover Twp. Sup. Ct 507 
The alle ged failure of the City of Newark to take 
various measures to prevent or reduce the dam- 
age from the disturt ce of July 12 to 17, 1967, 
involved decisior »f governmental policy which 
render the City immune from common law tort 
liability for negligence. A & B Auto Stores v. 
Newark. Law Div 513 
The July 1967 disturt é n the City of Newark 
constituted a “riot within the statutory 
liability imposed by N.J.S.A. 24:48-1. A & B Auto 
Stores v. Newark. Law Div 513 
Reasonable depreciati« n expense which may be 
cor sidered ir 1 fix ng sewer rates. Crowe, Jr., et als 
7S 519 
be designed to recapture 
I g incidental thereto 
A been constructed as a 
g ri ? Crowe, Jr., et also 
v. Spi 519 
ne ma wetrer pplies to Paterson City 
Gover Board of Aldermen do 
not e3 r f isually exercised by 
Mu artz v. Board of 
Alde App. [ 523 
A m hich v es to preserve and re- 
habilitate an establishe business area devoted 
chie to retail st , zone the rest of the 
mun cipality against ret: sales. Forte et al v. 
Borough of Tenafly. AY p. Div 534 
Where a Board of Education clearly intended to act 
in accordance with i tutory power to fix a 
period for tenure less than three calendar years, a 
resolution granting tenure to an individual super- 
intendent of sch 00! S construed broadly as 
shortening the qu: g period for acquisition of 
tenure for all sup endents in the town, rather 
than for the individual alone, and so held valid 
under N.J.S.A. 18:13-16 tag v. Board of Educa- 
tion of the City of Bayonne, et al. Sup. Ct. 535 
Held. on facts, that the practice of allowing Jewish 
members < police department release 
from duty ligious holidays without 
charging their respective “accumulated overtime” 
accounts is illegal. Ebler v. City of Newark. 
Sup. Ct. 563 
A zoning amendment may not be accomplished by 
the initiative process. Smith v. Township of Liv- 
ingston. Chan. Div. 625 
The initiative and referendum provisions of the 
Faulkner Act were not intended to impliedly 
supersede the specific procedure for amending a 
zoning ordinance prescribed in the Zoning Act. - 


Smith v. Livingston. Chan. Div. 
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MURDER 


Where the jury did not return a death verdict, a de- 
fendant cannot claim prejudice by the court’s per- 
functory dismissal of prospective jurors on the 
sole ground that they were opposed to capital 
punishment. State v. Conforti. Sup. Ct. 

Where an innocent person who was being used as a 
shield by escaping felons after an attempted rob- 
bery was shot and killed by a police officer, a mur- 
der charge against the felons is justified under 
N.J.S.A. 2A:113- 1. State v. Kress, et al. Law Div. ~ 


114 


391 


MUTUAL FUNDS 


Mutual Funds, Letter Stock, And “Instant Apprecia- 


tion”, by Edward T. O'Donnell 657 


NARCOTICS 


The admission by the offender of facts showing that 
he did not give the notice of change of address 
required by N.J.S. 2A:169A-6 is sufficient basis for 
an officer to arrest for violation of the statute. 
State v. Morse. Sup. Ct. . 334 

Noncompliance with N.J.S. 2A:169A-6 is a continuous 
offense so that any 24-hour interval will suffice for 
a conviction. (Disagreement with State v. Orr 
noted). State v. Morse. Sup. Ct. : 

Under N.J.S.A. 24:18-4, where substance is marijuana 
no minimum amount is required to sustain charge. 
State v. Humphreys. Sup. Ct. 

Where defendant is charged with being under the 
influence of a narcotic drug and does not request 
an independent medical examination by his own 
doctor, there is no constitutional requirement that 
the police provide such service or solicit the de- 
mand from him. State v. Tietz. App. Diy. , 

A one year sentence and the possible collateral con- 
sequences of conviction under N.J.S.A. 2A:170-8 
did not make the offense so “serious” that a per- 
son charged under it was entitled to a jury trial. 
Petition of Santiago. App. Div. 


334 


763 


795 


NATURALIZATION 


In order to qualify for exemption from oath of alleg- 
iance requiring bearing arms in armed forces of 
United States, applicant for citizenship must prove 
by clear and convincing evidence that by reason of 
religious training and belief he should be releaved 
from the obligation to take that part of the oath. 
In Re Petition for Naturalization of Jose Alonso. 


Law Div. . 657 
NE EXEAT 
Held, under facts, it was not error for trial court to 
refuse to discharge bond and order its forfeiture. 
Coursen v. Coursen. App. Div. . 354 
On default, penal sum of ne exeat bond may ‘be 
ordered paid to wife in matrimonial proceeding for 
application against arrearages of alimony due 
from defendant husband. Coursen v. Coursen. App. 
19 | IR se ee fe re per ie a ee 354 


NEGLIGENCE 


A municipality will not be held liable for injuries 
resulting from conditions caused by its snow re- 
moval efforts. Miehl v. Parpino. Sup. Ct. .. . 18 

By reason of I.C.C. regulations a certificated truck- 
ing company lessee is liable for the negligence of 
the lessor-driver who is engaged to operate for the 
lessee in interstate as well as intrastate commerce 
where the accident occurs while the lessor is driv- 
ing the tractor home intrastate. Cox v. Bond Trans- 
portation, Ine. Sup. Ce... ... i .swncnss 97 

Intrafamily Negligence Actions Permissible in New 
York .. 14 

A gas company which employed an independent 
contractor to repair a leaking pipe was not liable 
for the death by asphyxiation of one of the inde- 
pendent contractor’s employees where the contrac- 
tor and the worker were both experienced, the gas 
was odorized, and the work was out of doors and 
in a shallow hole, because under those circum- 
stances the danger of accidental asphyxiation was 
not a hazard inherent hee peculiar to decedent’s 
activity, but rather one which resulted only from 
some negligence in the manner of performance. 
Rodrigues v. Elizabethtown Gas Company. App. 
Div. 163 

Repairing a gas leak is not inherently dangerous as 
to the risk of asphyxiation, although it is as to fire 
and explosion, and employer of an independent 
contractor is not liable for the death of an em- 
ployee merely because of its failure to take the 
special precautions which would: be required 
against an inherent and peculiar danger. Rodrigues 

“Elizabethtown Gas Company. App. Div. 163 

The mere use of a throw rug in a home without 
some non-skid material between it and the floor 
on which it rests does not constitute negligence 
on the part of the landowner. Tomney v. Ebeling 
App. Div 

A defendant whose deliberate and continued course 
of operations entailed serious highway obstruction 
cannot contend that the obstruction was a “con- 
dition” and not a contributing “cause” of injuries 
to a person traveling on the highway. Ettin v. 
Ava Truck Leasing, Inc. Sup. Ct. 

Accident Law and The Intra Family Relationship: A 
Modern Metamorphosis, by Charles C. Mihalek, Jr. 

Evidence concerning custom and usage of drivers 
stopping at nearest corner on red light is admis- 
sible on question of negligence, even though not 
specifically pleaded. Mathis v. Fantozzi. App. Div. 

The general! rule that a tenant of a two-family dwel- 
ling takes the premises subject to all existing de- 
fects ascertainable by reasonable inspection does 
not apply to the facilities (including pipes in the 
tenant’s apartment) provided by the landlord in 
supplying heat to both families. Coleman v. Stein- 
berg. Sup. Ct. 

The landlord’s retention of control over a central heat- 
ing system in a two-family dwelling carries with 

’ it a continuing duty to use ordinary care to safe- 
guard members of the tenant’s family from burns 
from uncovered or unshielded pipes within the 
apartment. Coleman v. Steinberg. Sup. Ct. ; 

Regulations for multiple dwellings are evidential in 
supporting the view that a landlord was negligent 
in permitting pipes of a central heating system to 
remain exposed and without any protective cov- 
ering or guard. Coleman v. Steinberg: Sup. Ct. .. 402 
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Negligence, Cont’d 
The alleged failure of the City of Newark to take 
various measures to prevent or reduce the dam- 
age from the disturbances of July 12 to 17, 1967, 
involved decisions of governmental policy which 
render the City immune from common law tort 
liability for negligence. A & B Auto Stores v. 
SATE SEUU EMMONS cS aa te See ois haw eb ee ole oe ee 
The holder of a taxicab license is liable for the 
negligence of an independent contractor to whom 
he grants permission to use that franchise. Paige 


w. men Top, Ant. Bow. Div. «2. oie eee ak 534 


Where in the drivers’ actions against each other for 
personal injuries each charged that the other’s 
negligence caused the accident, denied negligence 
on his own part, and asserted contributory negli- 
gence as an affirmative defense, the jury verdicts 
of no cause for action in said actions precluded 
either driver from litigating the issue of negligence 
as a defense to a cross-claim for contribution in a 
subsequent action brought by passengers against 
the drivers. Miraglia v. Miraglia, et al. App. Div... 

Cemeteries organized under the Rural Cemetery Act 
are charitable associations under N.J.S. 2A:53A-7. 
Lawlor v. Cloverleaf Memorial Park, Inc. App. Div. 

Whether a specific cemetery qualifies for charitable 
immunity as a non-profit institution is ordinarily 
an issue of fact to be resolved at trial. Lawlor v. 
Cloverleaf. App. Div. : 

The Memorandum respecting ‘ “split” ‘trials on liabil- 
ity and damages, issued March 4, 1966 by the Ad- 
ministrative Director of the Courts is still in effect 
and it is generally to be followed by the trial 
courts, saving extraordinary circumstances in a 
particular case, not within the contemplation of 
the Memorandum, and justifiably calling for a sin- 
gle trial. Powell v. General Motors, et al. App. Div. 

Owner-occupant of an apartment in a two-family 
house owes a duty of reasonable care to his social 
visitors while they are using the porch and stairs 
furnished for the common use of the occupants of 
the building. Van Der Woude v. Gatty. App. Div... 

Where neither the origin of the fire nor the adjoin- 
ing landowner’s notice of it are sufficiently shown, 
plaintiff is not entitled to a charge on the duty of 
an adjoining landowner to extinguish the fire and 
prevent its spread. Joseph T. Ryerson & Son, Inc. 
v. H. A. Crane & Brother, Inc. 3rd Cir. Ct. of App. 

It is error to instruct a jury that violation of N.J.S.A. 
39:4-88, prohibiting following another vehicle 
more closely than is reasonable, is only evidence 
of negligence; such conduct is negligence. Dolson 
ye a Se 6 rs 

Jury should be instructed that it is negligence for 
driver to fail to maintain reasonably safe distance 
behind car ahead having due regard to the speed 
of the car ahead and the traffic upon and condition 
of the highway. Dolson v. Anastasia. Sup. Ct. ... 


NEW ‘TRIAL 

Standard governing Appellate Court’s review of a 
trial court's action on motion for a new trial is 
essentially the same as the rule for the Trial 
Court, to wit, Trial Court should grant the motion 
if, having given due regard to the opportunity of 
the jury to pass on the credibility of the witnesses, 
it clearly appears there was a miscarriage of jus- 
tice under the law, with deference given to Trial 
Judge’s ruling only on those factors which he was 
peculiarly situated to determine and which do not 
show on the written record. Dolson v. Anastasia. 
Sup. Ct. Beis x 


NOTARIES 
A notary is not an insurer and is not liable except 
for negligence; due care is an adequate and a just 
measure of his accountability. Commercial v. Burt 
Thomas-Aitken. Sup. Ct. eee ys 


NOTES AND MORTGAGES 
Proposal To Adopt R. 4:64-5 Evokes Criticism ... 


NOTICE 

Notice of private sale of collateral given by assignee, 
which is haif owner of debtor corporation, to one 
of assignee’s officers, who is also the president of 
the debtor corporation, will not be imputed to 
other officers of debtor corporation to make them 
liable for deficiency as accommodation endorsers. 
T & W Ice Cream, Ince. v. ee Barn, Inc. Law 
Div. : 


ORDERS TO SHOW CAUSE 
Filing of motions, briefs and orders to show cause 
ieee RISA OTEIOE MOG. ooo is io 5k G ae See Oe 


ORDINANCES 
Loca! ordinance imposing fees on and prescribing 
size of mobile home parks held valid. Monmouth 
Junction Mobile Park v. South Brunswick Twp. 
OO ee i eae eg sk m AOS e PRESS ee 


ORGAN TRANSPLANTS 
Lega! Aspects Of Organ eanenadeliiie by Herbert 
Sy eras se art are er eer eae 


OWNER-OCCUPANT LIABILITY 
Owner-occupant of an apartment in a two-family 
hovse owes a duty of reasonable care to his social 
visitors while they are using the porch and stairs 
furnished for the common use of the occupants of 


the building. Van Der Woude v. Gatty. App. Div. 7 


PARENT AND CHILD 

Intra-family Negligence Actions Permissible In New 
York 

Accident Law And The Intra Family Relationship: A 
Modern Metamorphosis, by Charles C. Mihalek, Jr. 

While the custody of a child of tender years ordin- 
arily is awarded to a mother who has been found 
to be a suitable person, where the child’s best in- 
terests would be served by awarding custody to 
the father such an award should be made. DiBiano 
eee, AI ING 6 oo sec. no ve hind wtpte a es ee Oe 

Proof of non-access by the husband for ¢ a “period of 
350 days prior to gestation, coupled with the dis- 
interested testimony of the mother admitting that 
her husband was not the father of the child, is 
sufficient to cvercome the presumption of legiti- 
macy and to bar the child’s claim to insurance pro- 
ceeds on the husband’s life as his next-of-kin. 
Jackson v. Prudential. Law Div. ................ 
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449 


145 
214 


386 


The equal protection clause of the Federal constitu- 
tion requires that the wrongful death statute be 
read, @s providing that illegitimate children shall 
be deemed to be children of their natural parents. 
Scnmoll. y; Coneeey Sup. once chews wnecceetns 481 

The Bureau of Children’s Services or any other peti- 
tioner for guardianship must demonstrate affirma- 
tively that the child’s best interest will be sub- 
stantially prejudiced if he is left with his parents 
in spite of the literal language of N.J.S.A. 30:4C- 
15(c) which appears to require only that the 
Bureau show that its care would be better than 
that of the parent. In re Cope. App. Div. ......... 563 


PAROLE 


Convict paroled during service of sentence who com- 
mits crime during parole but whose parole is re- 
voked for a cause other than commission of crime 
is credited with time spent on parole. Bonomo v. 
New Jersey State Parole Board App. Div. .. . 115 

Time spent serving Federal prison sentence after 
conviction of crime committed while on parole 
from state prison does not count toward time owed 
the State after his State parole is revoked. Bonomo 
v. New Jersey State Parole Board. App. Div. ... 115 

An indigent prisoner is not entitled to assignment of 
corse’ to assist him in making a plea for parole. 
Pucha'ski v. N. J. State Pero’e Board. App. Div. .. 129 

After recommendation by a special classification re- 
view board, a prisoner may be paroled at an 
earlier time than under a straight sentence for a 
crime, but the parole supervision may not last 
longer than the statutory maximum term. State v. 
Blanford: App: Div. ......~. 655662456. . 210 

Where defendant was permitted to reside in New 
York under terms of his Louisiana parole but he 
moved to New Jersey without permission, New 
Jersey was a receiving state under the Uniform 
Compact Act for Out-of-State Parolee’ Supervi- 
sion (N.J.S.A. 2A:168-14 to 17) hence extradition 
was not required. Louisiana v. Aronson. App. Div. 386 

The imposition of a sentence with a minimum of 
nine years and 365 days and a maximum of ten 
years was not reversible error where the defendant 
was not a first offender so that the length of the 
minimum sentence had no effect upon his eligibil- 
ity for parole. State v. Cooper and Murfitt. Sup. Ct. 486 

Where the facts supported the Parole Board’s con- 
clusion that indigent defendant could not be rea- 
sonably relied on to make a good faith effort out- 
side prison walls to pay fine imposed by sentence 
in installments, the Board’s refusal to order street 
parole for him until he paid or worked off fine 
was not an abuse of discretion. State v. Lavelle. 
BURSON, | ses avira Sale a eile were eee eee em 506 

Parole Board’s order of partial payment of fine be- 
fore release, notwithstanding defendant’s alleged 
indigency, held on the facts not to be an abuse of 
discretion and Board’s subsequent order of street 
parole and installment payment of defendant’s fine 
held to be reasonable. State v. Allen. Sup. Ct. ... 519 


PARTIES 

Where genuine doubts exists 2s to the identification 
of the person responsibie tor the operation of an 
automobile in a “hit and run” accident resulting 
in personal injury or death, the plaintiff may im- 
plead the Director as a defendant in the alterna- 
tive and liability shall be determined at a single 
trial. Schaefer v. Strelecki. App. Div. ........ 641 


PARTITION 

The right of a divorced wife to judicial partition of 
securities held jointly with her former husband 
is limited by the terms of prior written agreements 
between them affecting their rights and obligations 
with respect to such property. Hotchkin v. Hotch- 
ints MORRO DW, -.632554nnceacesuusaesas 371 

Agreements which are implied, as well as those 
which are expressed, may operate to limit or mod- 
ify the right to snusiaanian Hotchkin v. Hotchkin. 
EY 1 a rape ert eel ema PIE AE orn ere Nk 371 


PARTNERSHIPS 

Where a judgment was obtained against partners in 
their individual capacities, the judgment is not a 
lien on partnership realty, and said realty is not 
subject to attachment or execution to satisfy the 
judgment. Schultz v. Ziegenfuss, et al. App. Div... 385 

Plaintiff must have relied upon the public filing of 
the trade name certificate pursuant to N.J.S.A. 
42:1-16 as a prerequisite to the assertion of lia- 
bility on the theory of partnership by estoppel. 
National Premium weenie v. National Fire Ins. Co. 
PRD IN 5. 5 os ac at ane 6. SSO re ieee Diet peeiatene 518 


PATIENT-PHYSICIAN PRIVILEGE 

The statutory patient-physician privilege (N.J.S. 
2A:84A-2.1) does not permit a physician, without 
the consent of a patient who is not a party to liti- 
gation, to respond to interrogatories which would 
reveal the identity of the non-party patient, the 
ailment for which he was treated, and the details 
and duration of such treatment. Osterman v. Ehr- 
enworth. Law Div. 550 

Where under N.J.S.A. 2A:84A- 22.7 the trial court 
determines that the patient-physician privilege 
pursuant to N.J.S.A. 2A:84A-22.1 and 22.2 has been 
waived, then a doctor must answer interrogatories 
as to his involvment in former litigation, the name 
of parties to such suit, his status therein, and the 
court in which it was filed. Unick, et al. v. Kessler 
Memorial Hospital, et al. Law Div. ... .. ee 


PAYMENT 
Where the mortgagee impliedly consented to the 
payment of interest by mail, the risk of non- 
delivery falls upon the mortgagee and not upon 
mortgagor. Balmoral Arms v. Rutkin, et al. Chan. 
Bohs. Sica pee Oe crecrs brs Se 


PENSIONS 

Where a teacher who had lost 6.4 years of prior ser- 
vice credit under the Teachers’ Pension and An- 
nuity Fund, informed said Fund in 1947 that she 
wanted “full credit’’ and authorized deductions of 
the “legal rate due”, and the Fund failed to de- 
duct a sufficiently high contribution rate, the 
equities lie with the teacher who may now achieve 
full credit by payment of the lump sum amount 
requested by the Fund in 1947, plus regular inter- 
est. Geller v. Dept. of the Treasury. Sup. Ct. .... 355 


Being remedial in character, statutes creating pen- 
sions should be liberally construed and admin- 
istered in favor of the persons intended to be 
benefited thereby. Geller v. Dept. of the Treasury. 
SEC a Re terres 355 

An aeeetic condition which developed « over several 
years and caused the collapse of a leg and knee 
while a claimant was descending a staircase dur- 
ing working hours, did not constitute the “trau- 
matic event” which N.J.S.A. 18:66-39C requires for 
a service connected disability pension. Titman v. 
Board of Trustees of the Teachers’ Pension and 
Annuity Mund: App: Big: ....o..5.< sc cctecwscs evens 811 

Total disability which occurred in 1966 when an 
arthritic condition caused the collapse of the 
claimant’s right leg was not a sufficiently direct 
result of a 1960 injury to the left leg, which also 
suffered from arthritis, to qualify for a service 
connected disability pension under N.J.S.A. 
18A:66-39C even though there was some testimony 
that the 19¢0 incident may have caused the claim- 
ant to favor the injured leg, contributing to some 
extent to the degenerating process in the other 
leg. Titman v. Board of Trustees of the Teachers’ 
Pension and Annuity Fund. App. Div. 811 

Neither ‘he Division of Pensions nor the Board of 
Trustees 0. the Public Employees’ Retirement Sys- 
tem is under a duty to enroll municipal employees 
in the State pension system. Bahrle v. Mirabelli. 
PORN Mocs cscs acd a he as hae ar le es 827 

Held, on facts, municipal employees failed to show 
compensable damages from failure of municipality , 
to enroli them in Pension Fund upon iat 
Bahrle v. Mirabelli. Law Div. : ait cre SI 


PERFORMANCE 

The controlling factor is not whether the promisee 
in a satisfaction contract ought to have been satis- 
fied but whether, absent bad faith, he was, in fact 
satisfied. Medivox Productions, Inc. v. Hoffman- 
LaRoche, Inc. Law Div. . . %37 

While performance to the sole and final satisfaction 
of another is not readily implied, custom may 
strongly indicate the same, especially as to con- 
tracts involving matters of taste, judgment or pre- 
ference. Medivox Productions, Inc. v. Hoffman- 
LaRoche, Inc. Law Div. ...... soit Vacnhir aes ante ete ee 


PLAIN ERROR 
Held, on facts, trial court did not commit plain error 
in failing to instruct the jury with respect to the 
legal concept of “possession” of a revolver. State 
v. Thomas. App. Div. ..... eee ee + 3 «oe 


PLANNING 

Open Space Controls, by Dr. Stephen Sussna, A.I.P, 278 

Provision in the Municipal Planning Act that before 
expending public funds for any project, a public 
agency shall refer the project to planning board 
for review and recommendation does not apply 
once the Legislature has authorized a project. 
New Jersey Turnpike Authority v. Sisselman, 
CUR RR Ic a osc eiccaiasicee F parscee & wires a Ge a Oe RS 609 


PLEADING 
Causes of action against a physician and hospital 
based upon acts of negligence and malpractice 
which took place after the occurrence of the 
initial injury may not be asserted by amended 
complaint after the statute of limitations has run 
notwithstanding the fact that the physician and 
hospital had been joined as third party defend- 
ants in the initial action before the expiration of 
the statute. Lawlor v. Cloverleaf Memorial Park, 


inc, App: DW. 22.044: sw: 505, a 
Notice To The Bar re format of filed papers . . 596 
PLEAS 


Held, on facts, trial court did not abuse its discre- 
tion in refusing to allow change of plea to non-vult 
after State had completed its case. State v. Conk- 

BERR SSUM INO acc oars fiave yacstove ok ees ane hike Ae 763 


POLICE 
County correction officers are “policemen” within 
the intendment of N.J.S.A. 34:13A-5.3 and hence 
are prohibited from joining a union which admits 
employees other than policemen to membership. 
County of Gloucester v. Public wainesiabieetl Re- 
lations Commission. App. Div. ...... . 123 


POLICE REPORTS 

The better practice is to exclude a police report 
where the officer has already testified as to its 
contents, but there was no error in the present 
case where the report was admitted after the de- 
fendant had successfully objected to the officer’s 
testimony as to its contents, and he did not test- 
ify until a later —— Schneiderman v. Strelecki. 
ro ae 3 5 Py ee LEAs er Oe occ thee er Baa 


POST-CONVICTION RELIEF 
The post conviction relief rules apply to disorderly 
persons offenses. In Re Santiago. Law Div. .. 50 
The post conviction relief rules apply to disorderly 
person offenses. Petition of Santiago. App. Div. .. 795 


POST OFFICES 
Property leased and used by the U.S. Post Office 
Department as a general post office facility is im- 
mune from and not subject to local zoning and 
subdivision ordinances. Thanet Corporation v. Bd. 
of Adjustment of Twp. of Princeton. Law Div. ... 66 


POWER OF ATTORNEY 
Power of Attorney form provided by bank in con- 
nection with opening of checking account which 
gave agent authority to sign and endorse notes did 
not authorize agent to borrow from the bank on 
the principal's credit. Bank of America v. Horo- 


wytz. Bergen Co, Ct. ... DOE Eee Cee DA, | 34 
PRACTICE 
Filing of Motions, Briefs and Orders to Show Cause 
in the Superior Court... . .....22s.0<:. . 241 


A moiion to dismiss an indictment before trial can- 
not be based upon facts not contained in the indict- 
ment. R.R. 3:5-5(b) (1). State v. Yarusso. Law Div. 294 

The defense that the instrument possessed by de- 
fendant was inoperable at the time of his arrest 
because it then lacked a firing pin and bolt and 
hence was not a “rifle” under N.J.S.A. 2A:151-41 
cannot be raised by motion~before trial. State v. 
irtenei EBON 5 os Sno vvig sisson Sie eas sta wien alee 294 
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An attack on an administrative transfer to the State 
Prison Farm must be by independent proceeding 
under R.R. 5:88-8, not cee. State v. Clark. Sup. 


Ct. 


) pREEMPTION 


State legislation, such as the probation and parole 
statutes and the narcotics offenders statute, oper- 
ates to bar municipal legislation calling for regis- 
tration on the basis of mere presence by persons 
convicted of crime. State v. Ulesky. Sup. Ct. ... 


A municipality may not exert the delegated police 
power in terms which conflict with a State statute, 
and hence a municipality may not deal with a sub- 

ject if the Legislature intends its own action, 
whether it exhausts the field or touches only part 
of it, to be exclusive. State v. Ulesky. Sup. Ct. 


An intent to preempt the power of the municipality 
will not be lightly inferred, but the answer must 
depend upon the particular setting, the values in- 
volved, and the impact of local legislation upon 
those values. State v. Ulesky. Sup. Ct. 


7 PREPAYMENT 


Mortgagee is not entitled to collect a prepayment 
penalty where the mortgage is prepaid as the 
result of the exercise of the State’s right of Emi- 
nent Domain and is not the result of voluntary 
action by the mortgagor. Jala Corporation, et al v 
Berkeley Savings and Loan Association, etc. App. 
Div. - , ei rene 


PRESUMPTIONS 

Where trial court read part of N.J.S.A. 2A:151-7 to 
jury making presence of gun in an auto presump- 
tive evidence of possession, it was error since it 
relieved the State of part of its burden of proof. 
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State v. Humphreys. Sup. Ct. 


}PRE-TRIAL 
Pre-trial order must reflect basis of contributory neg- 
ligence defense where facts are known to de- 
fendant. Saia v. Bellizio, etc. Sup. Ct. 


: PRIORITIES 


Unless the judgment is entered against substantially 
the same Christian name and surname as that in 
which the record title stands, it does not consti- 
tute notice to a subsequent purchaser or encum- 
brancer and is not a lien on the real estate. Jones 
v. Asa C. Parker, et al. App. Div. 

A money judgment entered in the Superior Court, 
Law Division against “Ace’’ Parker did not estab- 
lish a lien on real estate held of record in the name 
of Asa C. Parker even though Asa C. and “Ace” 
Parker were the same person, so that a mortgage 
and a second money judgment which were entered 
against the property subsequent to the judgment 
against “Ace” Parker had first and second priori- 
ties as liens on the real estate, as against the 
holder of the first weet Jones v. Asa C. Park- 
er, et al. App. Div. 


| PRIVILEGE 

Where under N.J.S.A. 2A:84A-22.7 the trial court 
determines that the patient-physician privilege 
pursuant to N.J.S.A. 2A:84A-22.1 and 22.2 has been 
waived, then a doctor must answer interrogator- 
ies as to his involvement in former litigation, the 
name of parties to such suit, his status therein, 
and the court in which it was filed. Unick, et al 
v. Kessler Memorial Hospital, et al. Law Div. .. 
ince the patient-physician privilege was not waived 
by other persons who were treated on the same 
day in question as the plaintiff the hospital may 
invoke the protection afforded by N.J.S.A. 2A:84A- 
22.1 and 22.2 and refuse to produce the operating 
room schedule and record book in discovery pro- 
ceedings. Unick, et al v. Kessler Memorial Hos- 
pital. Law Div. 3 


PROCESS 

An internal revenue summons issued pursuant to 26 
U.S.C.A. Sec. 7602 for corporate records of a tax- 
payer whose liability is under investigation is 
proper and enforceable when issued in aid of an 
investigation which has a civil purpose though the 
information obtained may also be used in a crim- 
inal prosecution against the corporation or the 
— directed to produce the records. U.S. 

. DeGrosa. Ct. of App. 

re summons of one’s bank records issued to the bank 

does not violate the depositors 5th Amendment 
privilege against self-incrimination. U.S. v. Bank 
of Commerce. Ct. of App. .. 
The fruits of an illegal search and seizure may ‘not 
be used though they were not themselves illegally 
seized when to permit same would be an abuse of 
the court’s process. U.S. v. Bank of Commerce. 
Ct. of App. 

Constitutional requirement ‘of minimal contacts is 
satisfied where foreign corporation contacted New 
Jersey corporation, work was performed in New 
Jersey, and it was reasonable to expect that work 
would be performed in New Jersey. Resin v. Gem- 
ini. App. Div. 

Sufficient contacts held to exist to permit service 
by mail pursuant to R.R. 4:4-4(d) upon defendant 
hotel at its New York City office where said hotei 
directly solicited business of plaintiff New Jersey 
resident and availed itself of the privilege of con- 
ducting activities in New Jersey directly to its 
intended guest and also through travel agents to 
whom it paid commissions. Oliff, et al v. Kiamesha 
Concord, Inc. Law Div. 

Where plaintiff made reasonable but unsuccessful 
attempts to serve non-resident defendant in auto 
negligence action, R.R. 4:4-4(i) permits service 
upon insurance carrier of defendant if so provided 
by court order. Young et al. v. euied Bazaar, Inc., 
et al. Law Div. LBM: ; REAM. 


PRODUCT LIABILITY 
Where beauty parlor operator gives customer perma- 
nent wave, implied warranty of fitness arises con- 
cerning products used in giving wave although 
transaction is partly a service and partly a sale. 
Newmark v. Gimbels, Inc., et al. Sup. Ct. 
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Beauty parlor operator who applied permanent wave 
lotion which injures patron is liable for harm 
under principles of strict liability in tort. New- 
mark v. Gimbels, Inc., et al. Sup. Ct. .........:.. 


PROFESSIONAL SERVICE CORPORATIONS 

Professional Service Corporations In New Jersey, by 
Arthur L. Nims, ITI 

Report Of Supreme Court Special Committee On 
Incorporation Of Attorneys. ..................... 

Supreme Court Questions Experts ‘On Incorpora- 
WOR: C2 AMOUNEGD 5.0.2: occas vse eueigeces 

New Professional Service Corporation Act. 


PROFESSIONS 


Held, on facts, that a corporation which performs 
plant maintenance work, including electrical work 
of a general maintenance character and installa- 
tion and replacement of electrical power lines, is 
subject to requirements of Electrical Contractors 
Licensing Act. N.J.S.A. 45:5A-9. Board of Exam- 
iners v. S. T. Peterson & Co., Inc. App. Div. .. 

Section 18(k) of the Electrical Contractors Licensing 
Act is applicable only if the working electrician on 
any of the kinds of work mentioned therein is an 
employee of the occupying firm or corporation. 
Board of Examiners of Electrical Contractors v. 
S. T. Peterson & Co., Inc. App. Div. 


PSYCHIATRIC EXAMINATIONS 


Where court orders a psychiatric examination of a 
witness in a murder case, neither counsel for 
prosecution nor defense should communicate with 
the psychiatrist previous to his examination and 
his original determination. State v. Falcetano. 
Law Div. d : 

Where there is need and justification, trial court will 
order psychiatric exam of witness, appoint psychi- 
atrist, and appoint attorney to represent examinee. 
State v. Falcetano. Law Div. 

Counsel may examine court appointed psychiatrist 
and bring to his attention information at prelim- 
inary hearing under Rule 8(1) of Rules of Evi- 
dence. State v. Falcetano. Law Div. 


PUBLIC EMPLOYEES 


The regulation providing that all Authority em- 
ployees shall retire upon age 65 is void as con- 
trary to NJ.S.A. 43:15A-47(a) and (b) which 
provides for mandatory retirement at age 70. 
Jacobs et al v. New Jersey State Highway Author- 
ity, et al. Sup. Ct. 

Held, on facts, that the practice of allowing Jewish 
members of the Newark police department release 
from duty on their religious holidays without 
charging their respective “accumulated overtime” 
accounts is illegal. Ebler v. City of Newark. Sup. 
ee srcsotias srs 5 pgs 3 mines ein 3k Pe ee 

County correction officers are “policemen” within the 
intendment of N.J.S.A. 34:13A-5.3 and hence are 
prohibited from joining a union which admits em- 
ployees other than policemen to membership. 
County of Gloucester v. Public Employment Rela- 
tions Commission. App. Div. 

Role Of P.E.R.C. In Grievances 

Neither the Division of Pensions nor the Board of 
Trustees of the Public Employees’ Retirement Sys- 
tem is under a duty to enroll municipal employees 
in the State pension system. Bahrle v. Mirabelli. 
Law Div. 

Held, on facts, municipal employees failed to show 
compensable damages from failure of municipality 
to enroll them in Pension Fund upon hiring. 
Bahrle v. Mirabelli. Law Div. 


PUBLIC UTILITIES 
The Public Utilities Commission has power to mod- 
ify an order which had previously approved the 
franchise of a public utility and to void an option 
clause contained in the franchise. Deptford v. 
Woodbury Terrace Sewerage Corp. Sup. Ct. 


REAL ESTATE BROKERS 


Real estate broker who prepared a contract of sale 
for certain real estate therein described is guilty 
of practicing law without a license in violation of 
N.J.S.A. 2A4:170-78. State v. Bender. Law Div. 


REAL PROPERTY 

Where lease requires tenant 
ter merchants association, and pay dues, defects 
in by-laws and repudiation by tenant excuses past 
performance; but when defects are corrected, spec- 
ific performance will lie to compel tenant to join 
and pay. Moorestown Management et al v. Moores- 
town Bookshop, et al. Cr Div. 

A major long-term tenant a shopping center has 
standing to enforce a restrictive covenant in the 
deed of the property to its landlord, in spite of 


to join shopping cen- 


the fact that the landiord had released the coven- 
ant to the third-party against whom the injunction 
is sought. Alexanders Arnold Constable and 


Arno'd Constable v. Essex Green. Chan. Div. 

Contributory fault of mortgagee may bar claim 
against title company for error in failing to make 
continuation search ordered before closing when 
mortgagee was alertec ereto, but on facts held 
mortgagee was not a’e d thereto and hence not 
at fault. Bronfman v. Greene v. American. Sup. Ct. 

Where first mortgage has been foreclosed, supposed 
second mortgagee is entitled to recover from its 
title company only those damages sustained by 
reason of cornpany’s failure to report intervening 
actual second mortgage. Bronfman v. Greene v. 
American. Sup. Ct. 

A decedent’s interest in a purch 
payable to decedent and spo 
sale of real Ljgnarcn dR previ 
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tenants by the ent iret) is a joint tenancy interest 
subject to inheritance tax under NJ.S.A. 54:34- 
1(f). Cross v. Transfer Inheritance Tax Bureau. 


App. Div. 

Where the titles of both parties to a boundary dis- 
pute derived from municipal tax lien foreclosures, 
neither party can contest the accuracy of the 
boundaries as shown on the assessment map. 
S. R. H. Corporation v. Rogers Trailer Park, Inc. 
Sup. Ct. ...- 

Any entry and possession for the required time 
which is exclusive, continuous, uninterrupted, vis- 
ible and notorious, even though made under a 
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mistaken claim of title, is sufficient to support a 
claim of title by adverse possession. Mannillo v. 
Gorski. Sup. Ct. 
Although a !and owner is normally presumed to have 
knowledge of any adverse occupancy which is im- 
mediately visible, where the encroachment is of a 
small area and would require a survey for certain 
disclosure, as in an urban section without natural 
or artificial monuments, possession is not open and 
notorious unless the true owner has actual knowl- 
edge. Mannillo v. Gorski. Sup. Ct. Le 


RECALL 
A petition for the recall of a warq councilman of the 
City of Newark is sufficient under N.J.S.A. 40:69A- 

169 if signed by at least 25% of the registered 
voters of the ward. Roman v. Sharper. Sup. Ct. 


RECEIVERSHIP 
Counsel fees in a receivership action are based on 
the value of the services to creditors and not on 
those services rendered for the benefit of individual 
shareholders or officers of the corporation. Poch 
v. Haag, etc. and Trombadore v. Beckerman. App. 
Biv... ... 
Counsel fees may be allowed for the bringing of the 
proceedings resulting in appointment of a receiver 
though the attorney was not appointed counsel for 
the receiver. Poch v. Haag, etc. and Trombadore 


v. Beckerman. App. Div. 
RECORDING 
New Laws Impose Added ehuanniunaes For Re- 
cording Pa 
REIMBURSEMENT 


Welfare Board, which had advanced moneys to dis- 
abled defendant, is not entitled to reimbursement 
from sum received under Federal disability in- 
surance program since it is a creditor under 42 
U.S.C.A. Section 407. Essex _— Bd. v. “—_ 
et al. Essex C. C. 


RELIGIOUS INSTITUTIONS 


The resolution of a controversy between conflicting 
groups for control of a church must rest on recog- 
nition of decisions made by the highest authority 
of the “mother church” rather than upon judicial 
determination of ecclesiastical questions. Serbian 
Eastern Orthodox Congregation of “St. George,” 
etc. v. Serbian Eastern Orthodox Congregration of 
“St. George,” etc. App. Div. 


REMAND 


Where the plaintiffs apparently abandoned negli- 
gence claims in order to obtain a broad academic 
ruling on strict liability and warranty liability of 
blood banks and hospitals, and the court is satis- 
fied that this was not in their interests, it will rein- 
state the abandoned claims and remand the action 
for a full trial. Jackson v. aenmeuenve anny 
et al. Sup. Ct. 


REMEDIES 
A materia! breach going to the essence of a contract 
may under appropriate circumstances justify re- 
scission but where plaintiff's performance was of 
some value and he could not be placed in status 
quo ante, equity would not compel restitution. 
Medivox Productions, Inc. v. Hoffman-LaRoche, 
Inc. Law Div. Ne : 


REMITTITUR 
Where plaintiff's injuries were serious and he has 
obvious residuals, the trial judge’s view that ver- 
dict was “rather generous” is no reason for reduc- 
tion of verdict. Van Dyke v. Bolves. App. Div. 


RES ADJUDICATA 
A direction of verdict is not res judicata on a subse- 
quent indictment unless it is shown the offense 
charged in cases is the same. U.S. v. American. 
US. D.C. 

The burden of proving res judicata by a preponder- 
ance of the evidence rests on movants. U.S. v. 
American. U.S. D.C. 

If a judgment might have been based upon one or 
more of several grounds, but does not expressly 
rely upon any one of them, then none of them is 
conclusively established under the doctrine of col- 
lateral estoppel. Ettin v. Ava Truck Leasing, Inc. 
Sup. Ct. 

Newark could not raise the defense of impossibility 
of performance in an action for rescission when it 
had referred to the facts upon which it relied in 
am argument in a previous unsuccessful! action for 
declaratory judgment of invalidity of the contract, 
and had failed to move for reconsideration by the 
trial court or to be relieved from judgment be- 
cause of events occurring after the entry of the 
trial court judgment. City of Newark v. North 
Jersey District Water Supply Commission et al 
Chan. Div. 

Where in the drivers’ actions against each other for 
personal injuries each charged that the other’s 
negligence caused the accident, denied negligence 
on his own part, and asserted contributory negli- 
gence as an affirmative defense, the jury verdicts 
of no cause for action in said actions precluded 
either driver from litigating the issue of negli- 
gence as a defense to a cross-claim for contribu- 
tion in a subsequent action brought by passengers 
against the drivers. Miraglia v. Miraglia, et al. 
App. Div. ; 


RES IPSA LOQUITUR 
Proof that a foreign substance has been left in the 
wound after the incision has been closed is prima 
facie proof that the operating surgeon was negli- 
gent, and res ipsa loquitur applies, although the 
ultimate burden of persuasion that the surgeon 

* Was Negiigent remains with the plaintiff. Martin v. 
Perth Amboy General Hospital. App. Div. 

Plaintiff must eliminate all other possible causes of 
the accident by a preponderance of the evidence 
and must show the instrumentality causing the 
damage was in the exclusive contro] of defendant 
before he is entitled to a res ipsa loquitur charge. 
Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc. 3rd Cir. Ct. of App. 
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RESTRICTIVE COVENANTS 
A major long-term tenant in a shopping center has 
standing to enforce a restrictive covenant in the 
deed of the property to its landlord, in spite of the 
fact that the landlord had released the covenant 
to the third-party against whom the injunction is 
sought. Alexander’s v. Arnold Constable and Arn- 
old Constable v. Essex Green. Chan. Div. ....... 198 
Held, on facts, a mandatory injunction will issue to 
compel the removal of the protruding portion of a 
porch extending 1.9 feet into the set-back space 
established by a restrictive covenant. Wagenheim 
Pe HULME, . bs oissered pees ee annss eee oe 295 
Parties suing to enforce a restrictive covenant cre- 
ated by a developer need not prove that damage 
was sustained as a result of the violation. Wagen- 
ei: Ww. WUOOR, Coe IY. |... ccs ei ee ete 295 
A covenant limiting land use to residential pur- 
poses and barring other structures would be vio- 
lated by the construction of a pedestrian walkway 
even though vehicles were barred, and an adjoin- 
ing property owner is entitled to an injunction 
barring the municipality from building such a 
walkway. Duke v. Tracy et al. Chan. Div. ... . 376 
Under New Jersey law, a municipality is subject 
to negative covenants in the samme way a private 
citizen would be. Duke v. Tracy et al. Chan. Div. 370 





RETIREMENT 
The regulation providing that all Authority em- 
ployees shall retire upon age 65 is void as con- 
trary to N.J.S.A. 43:15A-47(a) and (b) which pro- 
vides for mandatory retirement at age 70. Jacobs 
et al v. New Jersey State a samasiet 
et al. Sup. Ct. ...: 552 


RIGHT TO COUNSEL 

An indigent prisoner is not entitled to assignment of 
counsel to assist him in making a plea for parole. 
Puchalski v. N.J. State Parole Board. App. Div. . 129 

The Court found that repeated waivers of the right 
to counsel by a juvenile were intelligently and 
freely made in view of the facts that he was over 
seventeen at the time, had completed nine grades 
and was employed, was accompanied by his 
mother, admitted that he understood the proceed- 
ings and the trial court’s explanation of his rights, 
had had prior court experience, and there was no 
evidence that he was mentally incompetent or 
bewildered by the proceedings. State in the Inter- 
est of R. M. Juv. & Dom. Rel. Ct. .. 315 

A juvenile can waive his right to counsel even if he 
earlier has requested a lawyer and one was ap- 
pointed. State in the Interest of R. M. Juv. & Dom. 
Rel. Ct. ae . 315 


RIGHT TO JURY TRIAL 


U.S. Supreme Court Avoids Juvenile a To seit 
Trial Issue . 779 


RIGHT TO PHYSICIAN 
Where defendant is charged with being under the 
influence of a narcotic drug and does not request 
an independent medical examination by his own 
doctor, there is no constitutional requirement that 
the police provide such service or solicit the de- 
mand from him. State v. Tietz. App. Div. 763 


RIOTS 

The alleged failure of the City of Newark to take 
various measures to prevent or reduce the dam- 
age from the disturbances of July 12 to 17, 1967, 
involved decisions of governmental policy which 
render the City immune from common law tort 
liability for negligence. A & B Auto Stores v. 
Newark. Law Div. 513 

The July 1967 disturbances in the City of Newark 
constituted a “riot” or “riots” within the statutory 
lig bi lity imposed by N.J.S.A. 2A:48-1. A & B Auto 


Stores v. Newark. Law Div. 513 
RULES 

New Rules And Amendmenis 1 
U.S. District Court Rule Amendment . 
Order Amending U.S, Court Of Appeals Rules 261 
New Rules Of Division Of Tax Appeals . 317 
U.S. District Court Rule Amendments . 401 
Amendments To' New Rules 593 
Proposal To Adopt R. 4:64-5 Evokes Criticism 793 
Rules Permitting Attorneys To Incorporate 841 


SATISFACTION 

The controlling factor is not whether the promisee 
in a satisfaction contract ought to have been sas- 
isfied but whether, absent bad faith, he was, in 
fact satisfied. Medivox Productions, Inc. v. Hoff- 
man-LaRoche, Inc. Law Div. : 737 

While performance to the sole and final satisfaction 
of another is not readily implied, custom may 
strongly indicate the same, especially as to con- 
tracts involving matters of taste, judgment or pre- 
ference. Medivox Productions, Inc. v. Hoffman- 
LaRoche, Inc. Law Div. 737 


SAVINGS AND LOANS 

A Savings and Loan Association may not establish a 
branch office under Section 27 of N.J.S.A. 17:21B- 
27, which permits an association merging with 
another to operate a branch as a “suitable substi- 
tute” for the office of the association merged with, 
unless the proposed new branch office would be 
in a suitable location to meet the reasonable re- 
quirements for service of the savings members 
and mortgagors of the acquired association. Essen- 
tial Savings & Loan Association, et al v. Howell, 
et al. App. Div. I es ASL ee a 371 


SCHOOLS 
Under the common law, any concerted action de- 

signed to deny a governmental body necessary 

manpower, whether by terminating existing em- 

ployments in any mode or by obstructing access 

to the labor market, is illegal. Bd. of Education, 

etc. v. N.J. Education Assn., et al. Sup. Ct. ..... 3 
The New Jersey Constitution does not prehibit 
strikes by public employees; hence the Legislature 
may find strikes to be tolerable within certain 
areas and limits and permit same. Bd. of Educa- 
tion, etc. v. N.J. Education Assn., et al. Sup. Ct. 





Under N.J.S.A. 18A:39-1 a high school district which 
transports public school students of any age who 
live remote from their school must transport pri- 
vate’ §chool students who also live remote from 
their schools, and the borough in which the pri- 
vate school students reside must reimburse it even 
though it itself does not provide transportation 
for any public school students. Board of Education 
of .Woodbury Heights v. Gateway Regional High 
School District, et al. Law Div. .. 

Although N.J.S.A. 18A:39-1 requires that a borough 
which does not transport public school students 
must pay for transportation of its private school 
students by the district of which it is a part, there 
is no violation of the Equal Protection clause of 
the 14th Amendment where the public school 
students do not live remote from their schools 
and the private school students do. Board of Edu- 
cation of Woodbury Heights v. Gateway Regional 
High School District, et al. Law Div. ............ 49 


A driver of a bus employed by one under contract 
with a board of education to transport school 
children is not entitled to be indemnified by the 
school board for liability incurred in that employ- 
ment. Hartmann, et al v. Maplewood School 
Trans., Co., et al. Law Div. .. 470 


Where a Board of Education clearly itenneil ‘o act 
in accordance with its statutory power to fix a 
period for tenure less than three calendar years, 
a resolution granting tenure to an individual sup- 
erintendent of schools was construed broadly as 
shortening the qualifying period for acquisition of 
tenure for all superintendents in the town, rather 
than for the individual alone, and so held valid 
under N.J.S.A. 18:13-16(a). Rall v. Board of Educa- 
tion of the City of Bayonne, et al. Sup. Ct. ...... 535 

The evidence in the record showed that the action 
of the Newark School Board in changing its poli- 
cies concerning promotion was warranted by the 
apparent necessity of correcting the dearth of 
Negro administration. Porcelli v. Titus and The 
Newark Board of Education. App. Div. 846 

The agreement between the School Board and ‘the 
Teachers’ Association governing promotion was 
subject to overriding public policy, and the Board 
had the right to disregard it when subsequent 
events made it impossible or impracticable. Por- 
celli v. Titus and The Newark Board of Education. 
App. Div. : : 846 


SEARCH AND SEIZURE 


Where no criminal or forfeiture proceeding is con- 
templated against a particular person or his prop- 
erty, he is not an aggrieved person and therefore 
has no standing to make a motion to suppress. 
State v. Casale. Law Div. 2 

Courts will not order the return of contraband even 
though its use as evidence is a State v. 
Casale. Law Div. 

The fruits of an illegal search ‘and seizure may not 
be used though they were not themselves illegally 
seized when to permit same would be an abuse of 
the court’s process. U.S. v. Bank of Commerce. 

Ct. of App. 51 

Where pat-down by officer incidental to lawful ar- 
rest for traffic violations was reasonable, the officer 
had the right to inspect a bulky envelope removed 
from defendant's pocket and the lottery slips con- 
tained therein were not unlawfully seized. State 
v. Campbell. Sup. Ct. 114 

Clipping Of Hair For Identification Held Constitu- 
tional 145 

The defendant has the an aay of proof to establish 
that officers acted illegally in executing a search 
warrant. State v. Kutr ike Union Cty. Ct. 199 

Evidence obtained as a result of officer's listening 
outside of the door of an soerteanh will not be 
suppressed where officer was in a public hallway 
where anyone who listened could hear the com- 


munication and officer was not aided by any elec- 
tronic, mechanical or other device. State v. Kuz- 
nitz. Union Cty. Ct. 199 
\rrest and subsequent search which are result of 


wiretap of crime victim’s phone are not illegal 
where tap was authorized by victim. State v. 
Riley. App. Div. 293 
The search of a car for a gun, made in the presence 
of a defendant, who reportedly was armed, im- 
mediately following the removal of the car to a 
safer environment, a few blocks away, was not so 
remote in time and place as to render stolen 
checks found in the car inadmissible. State v. 
Barnes. Sup. Ct. 334 
A search carried out on the basis of ‘information 
obtained by New York police as a result of an 
illegal wire tap in 1966 was not illegal under Katz 
v. United States, 389 U.S. 347 (1967) since that 
decision applies wholly prospectively and only to 
electronic interceptions taking place after Decem- 
ber 18, 1967, the date on which it was decided. 
State v. Passero. App. Div. 390 
A search was not invalid as beyond the territorial 
jurisdiction of the Maplewood Municipal Court 
which issued the warrant where the police entered 
a house through steps in Union, but only searched 
and found evidence in the main portion of the 
house which was in Maplewood. State v. Passero. 
App. Div. 390 
Failure to make pretrial motion to suppress evi- 
dence precludes raising question of illegal search 
and seizure on appeal for first time. State v. 
Morse. App. Div. 435 
The product of a search should not be suppressed 
when a search is made in good faith upon the 
strength of a statute later declared unconstitu- 
tional. State v. Zito. Sup. Ct. 483 
A search is not unreasonable where the officer, 
knowing of several bases for arrest, selects one 
which is later found to be eesoncwen State v. 
Zito. Sup. Ct. 483 
On the facts, a comprehensive search of an -automo- 
bile at a police station 20 minutes after a lawful 
seizure was held to be reasonable, although no 
search warrant was obtained. State v. Carter, et al 
ST 6: SRA INR EIeEY Speyncntne . 561 
Where police have probable cause » to believe car is 
stolen they may impound it at police headquarters 
and within a reasonable time after its seizure 
search it for evidence of ownership without a 
warrant. State v. Hock. Sup. Ct. ..... sig Revus) bot r 


ie ea ae eee es 49 











A motion to suppress evidence obtained without a 
search warrant must be made under R.R. 3:2A-6(a) 
within 30 days after initial plea unless “good 
cause” is shown for a delay and in any event will 
not lie where defendant gave permission to enter 
his premises and “look around.” State v. Green. 
Sup. Ct. 


SECURED TRANSACTIONS 

Notice of private sale of collateral given by assignee, 
which is half owner of debtor corporation, to one 
of assignee’s officers, who is also the presi- 
dent of the debtor corporation, will not be imputed 
to other officers of debtor corporation to make 
them liable for deficiency as accommodation en- 
dorsers. T & W Ice Cream, Inc. v. Carriage Barn, 
Inc. Law Div. 

Where a secured party repossesses and resells collat- 
eral and notice of the resale is required and not 
given, the burden of proving the value of the 
collateral in a deficiency action is on the secured 
party. T & W Ice Cream, Inc. v. Carriage Barn, 
Inc. Law Div. .. in 


SECURITIES 
Mutual Funds, Letter Stock, and “Instant eal 
tion”, 


SECURITY 
Where a creditor releases or negligently fails to 
protect security put in his possession or under his 
control by the principal debtor, the obligation of 
the surety will be extinguished to the extent of 
the value of the security so released or left un- 
protected and a failure on the part of a creditor 
to protect security by appropriate filing, record- 
ing, the giving of notification, or the like affords 
the surety the same relief. St. Paul v. N.J. Bank. 


Law Div. ‘ 178 


SECURITY REGULATION 

Sale by officers of corporation to themselves and 
others of corporate shares at prices substantially 
below their market value, by withholding inform- 
ation, constitute fraud on the corporation in viola- 
tion of S.E.C. Rule 10b-5 Subdivision 3 and are 
basis for statutory cause of action to recover the 
difference between the price paid and the price 
which should have been ease —_— v. Moss. 
US. Be. .....:. . 618 


SECURITY RESPONSIBILITY LAW 

A policy restriction limiting liability coverage un- 
der the omnibus clause to persons driving the 
insured’s autos with his permission who do not 
have coverage of their own is invalid as contrary to 
N.J.S.A. 39:6-46(a). Willis v. Security Insurance 
Group. Chan. Div. . 145 

Clause in automobile liability policy soitbiltine- cov- 
erage while insured is driving a “non-owned auto- 
mobile while used in an automobile business by 
the insured” does not exclude coverage where 
insured is driving an automobile dealer’s demon- 
strator as a prospective purchaser. Willis v. Secur- 
ity Insurance Group. Chan. Div. .. 145 


SEDITION 
The New Jersey sedition statute, N.J.S.A. 2A:148-22 
is unconstitutional as it bars advocating people not 
to enlist. Straub v. Calissi. U.S. D.C. 25 


SELECTIVE SERVICE 
High Court Upholds Qualified Ban On Pre-Induction 


Draft Challenges : ay 
Selective Service Unconstitutional, Law Review Art- 
icle Says : . 786 
Constitutional Law — Conscientious Objectors. Go- 
guen v. Clifford. U.S. D.C. 814 
SELF DEFENSE 
Defense of self-defense applies in a criminal assault 


and battery prosecution where a police officer uses 


excessive force in compelling a suspect of dis- 

orderly conduct to submit to interrogation. State 

v. Mulvihill. App. Div. 355 
SENTENCES 


An Appellate Court has the power to review any 
exercise of the trial court's discretion, including 
the power to revise the prison sentence where it 
is manifestly excessive, even though within statu- 
tory limits. State v. Bess. Sup. Ct. 19 

It is not a denial of the constitutional guarantees of 
equal protection and due process nor a violation 
of the prohibition against excessive fines, to sen- 
tence an indigent to the maximum term of con- 
finement and a fine, which may result in further 
confinement for the indigent because of his inabil- 
ity to pay, so long as the total period of confine- 
ment does not result in imprisonment beyond the 
maximum statutory prison sentence. State v. Allen. 
App. Div. 81 

Convict paroled during service of sentence “who 
commits crime during parole but whose parole is 
revoked for a cause other than commission of 
crime is credited with time spent on parole. Bon- 
omo v. New Jersey State Parole Board. App. Div. 115 

Time spent serving Federal prison sentence after 
conviction of crime committed while on parole 
from state prison does not count toward time 
owed the State after his State parole is revoked. 
Bonomo v. New Jersey State Parole Board. App. 
|S ar eae 

The conflict between N.J.S.A. 30:4- 148 ‘which says 
that a reformatory sentence may not specify a 
minimum period of detention, and N.J.S.A. 24:18- 
47(c) (1) which requires a two-year minimum for 
illegal possession of narcotics, is best reconciled 
by holding that every commitment under the latter 
must be for the two-year minimum, whether to a 
reformatory or any other institution, but that it 
should be treated as, in effect, a minimum-maxi- 
mum sentence so that the Parole Board has juris- 
diction, and by granting the prisoner credit for 
good behavior. State v. Ammirata. App. Div. ..... 147 

Sentence of 1-2 years for working for a lottery up- 
held, with dissent, though this was defendant’s 
first criminal offense and his background history 
was good. State v. Valazquez. App. Div. ... 
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Indeterminate commitment by a court of a sex of- 
fender on the basis of the psychiatric report of the 
existence of the requisite statutory elements with- 
out hearing accorded defendant does not violate 


The First Amendment standard of actual malice is 
applicable to radio news broadcasts of matters of 
public interest even though the plaintiff alleg- 
edly defamed thereby is not a public figure. Rose- 






































STRIKES ; 
Under the common law, any concerted .action de- 
signed to deny a governmental body necessary 
manpower, whether by terminating existing em- 


e process since commitment cannot be for a bloom v. Metromedia. U.S. Ct. of App. 3rd Cir. .. 675 : : 
a of time greater than the maximum for the esiiaiie i ’ ployments in any mode or by ee rns 
crime of which he was convicted. State v. Blan- SOCIAL SECURITY = to the labor market, is illegal. Bd. of ~— ion, 3 
ford. App. Div. ' -. 210 Welfare Board, which had advanced moneys to dis- etc. v. N.J. Education Assn., et al. Sup. Ct. ss 

Defendant convicted on two indictments of receiving abled defendant, is not entitled to reimbursement The New Jersey Constitution does not = rs 
stolen goods could not receive consecutive sen- from sum received under Federal disability insur- strikes by public employees; hence the Legis a ure 
tences on each conviction where all the goods were ance program since it is a creditor under 42 may find strikes to be tolerable within certain 
received at the same time as part of single crim- U.S.C.A. Section 407. Essex Cty. Bd. v. Philpot, areas and limits and permit same. Bd. of — ‘ 
inal episode. State v. DiRienzo. Sup. Ct. 210 et al. Essex C. C. craters ae tion, etc. v. N.J. Education Assn., et al. Sup. Ct. 

There a sentence was beyond the authority of the a a 

pane and thus a nullity, it is not a valid sen- SOUND RECORDING a SUBDIVISION ~ ee 
tence and can be modified, amended, or corrected. Notice Re: Record Or Proceedings In Municipal Where municipal planning board functioning = 
State v. Andrews. App. Div. 230 Courts 721 suant eh ere ten _ palin esp oF , 

: 2 j 71S ’ 

The intent Ps preg hoo ee oe re — SOVEREIGN IMMUNITY frome guns ae two lots, already platted 
mitment =~ asisdssler arvoatiie re Se Prosme The alleged failure of the City of Newark to take and approved, purchaser need not renew approval 
ther oe a o> gee a sp Ree. 230 various measures to prevent or reduce the dam- from planning board as a condition for construct- 

oa ee cate Gicar aak ths baa has age from the disturbances of July 12 to 17, 1967, ing or selling homes on either of the lots. Pribish 
ee ee ; ; involved decisions of governmental policy which v. Corbett. App. Div. . 354 
ceiving stolen goods which were the product of sendine. tha (iia ieemene é 

: ity immune from common law tort 
two separate thefts in the absence of proof that lishility for nesligence. A & B Aute Steves ¥ GATION 
the goods were received separately. State v. eveen: rae Div. =F Ss Vv. 518 SUBROGA i - - 
Barnes. Sup. Ct. 334 aka ; ; aa igs ek Under the Uniform —— — a — 

Where an offer of a jury trial was not made when . ANC mistakenly pays a check over a stop order 1s sub- 
several petty offenses were tried together rather ~~ oe ‘te Soba ; t rogated to all the rights of the maker against the 
than successively as a result of being factually re- ccmmelinaha oe gpl ee oe hg Pr or red payee and other persons who conspired with the 
lated and arising out of a single event, the sen- b ota piesa ete atic —- he's ag er aor payee to defraud the maker, and is not limited to 
tences may not total more than the maximum au- i sin Bed at pal ein (Rag er : a recover from those who are unjustly enriched by 
thorized for a petty offense. State v. Owens. png pain bsg phic ok te the check. South Shore National Bank v. Donner, ie 
Sup. Ct. ..... 3 eee 435 join and pay. Mc stown Management et al v. weit — — ROME SEIE He 

Although ordinarily the right to a jury trial is de- Moorestown Bookshop. et al. Chan. Div 130 Where, in reliance upon a false affidavit by a prior 
termined by the punishment the statute permits i i ctl a record owner as to a judgment entered against 
rather than by what is imposed in the given case. SPEEDING him, the proceeds of a subsequent mortgage 
yet where the offense is expressly denominated a Defendant is driving his motor vehicle for purposes were used to satisfy a mortgage having pri- 
petty offense and a conviction carries none of the of motor vehicle act even though vehicle was be- ority over the judgment, the subsequent mort- 
civil disabilities of a conviction for crime, it would ing controlled by a cruise control device. State v. gagee and mortgagor (as their interests appear) 
be more appropriate to obviate the constitutional Packin. App. Div. 722 are entitled to subrogation to the rights of the 
error, if there was _ by — the penalty to Intent is not an element of the offence of speeding. prior mortgagee. Capabianco v. Bork. Chan. Div. 594 
the valid limits rather than by striking down the State v. Packin. App. Div. ; 
statute or the conviction. State v. Owens. Sup. Ct. 435 ‘ aa ™ SUBSTITUTION OF ATTORNEYS 

Sentence for murder reduced to coincide with a STATE EMPLOYEES An attorney who withdraws cannot provide his 
manslaughter sentence given a co-defendant where Employees of the New Jersey Highway Authority former client with a substitution in blank form, 
the co-defendant had been allowed to plead to the do not qualify under N.J.S.A. 52:14-15.9(e) which nor can the former client’s name be substituted 
lesser offense in a re-trial, the evidence showed provides for deduction of union dues from wages unless he is to appear pro se, nor can an attorney 
that the deceased had provoked the argument of State employees. Garden State v. Highway Au- withdraw from the representation of a client 
which led to the homicide and the defendant had thority. App. Div. 226 except in accordance with R.R. 1:11-2 and 3. Pres- i 
no previous convictions and an outstanding per- ton v. Preston. Chan. Div. ; 
sonal record. State v. Hicks. Sup. Ct. . 519 payee et aee ot elections aad iia as 

| A suspended state prison sentence is not considered ie aheairncN rae aieitaing ca oa anitiataa to se he SUMMATION ' 
| a previous sentence to State Prison as contemplat- nha etenies parce! at fase ‘a la aid at ad It was not reversible error to permit as “fair 
| ed by N.J.S.A. 30:4-147. State v. Pallitto. App. Div. 722 pe Snacheiins je aoa ed He a pb a the pore comment” defendant’s _ suggestion that the jury 
: namin aes Sigua es ar f NJISA “infer” how the nlaintiff got a foreign substance 
| SENTENCING erate PB tgs rane eS Panay in his eye, because when the remark is considered 
| The fact that an Appellate judge might have placed x n= é rats gy yg Bae the peg eed eae with its background in the record, it left the 
j a defendant on probation or given him a lesser ‘aaa te nig Ji eR ere ssex County. 03 decision as to whether there was post-operative 
: sentence than that imposed had he been the sen- yor SRY. 5 negligence to the jury. Gould v. Winokur. App. 
: tencing judge is not enough to warrant reversal, STATUTE OF FRAUDS Div. ; : 146 
i in the absence of proof on the record of an abuse Personai services and companionship rendered to MMONS 
i of discretion. State v. Velazquez. Sup. Ct. 690 an elderly lady by her stepson and stepgrand- SU t 
; Justice Jacobs’ concurring opinion discussed the ad- daughter were ‘sufficiently unique to require spec- Where plaintiff made reasonable but unsuccessful 
i visability of a comprehensive reform of present ific performance of a will contract, where they attempts to serve non-resident defendant in auto 
H sentencing procedures and the establishment of a were fully performed. Klockner v. Green. Sup. Ct. 486 negligence action, R.R. 4:4-4(i) permits service 
specialized sentencing tribunal, either judicial or upon insurance carrier of defendant if so provided 
administrative. State v. Velazquez. Sup. Ct. 690 STATUTES by court order. Young et al v. Bunny Bazaar, 

Sentence is within discretion of court subject to Query whether the judiciary possesses the power of Inc., et al. Law Div. ae 761 
statutory limits and will not be disturbed unless suspending a statute and reviving it when neces- as 
manifestly excessive. State v. Soriano. App. Div. 811 sary. Garden State Dairies of Vineland, Inc. v. SUPPORT 

Sills. Sup. Ct. 19 New York familial support obligation statute creat- 
SEQUESTRATION Long continued practical interpretation of a statute ing implied contract on part of relative to pay for 

A motion for sequestration of witnesses should Witheus egiecstive change is Sheets at Se sem care rendered to certain members of family cared 
ordinarily be granted and such motion, timely islative intent. Clifton v. North Jersey Dist. Water for in New York institutions is compensatory, not 
made, should only be denied where there is a _ Supply. App. Div : ; 82 penal, and is enforceable in New Jersey against a 
sound basis for such denial. State v. Duffen. App. prsiearied en = ap pwnage es gel New Jersey relative. Terenzio v. Nelson. App. Div. 762 
Div. 146 desired effect by the Legislature. New Shrewsbury SUPREME COURT COMMITTEE REPORTS 

SETTLEMENT v. Block 105, Lot 11, ete. Chan. Div. 99 Report Of Supreme Court’s Subcommittee Of The 

An infant settlement will not be set aside five years The question whether wrongful death statute Committee On Criminal Procedure Re: Bifurcated 
after its entry merely because hindsight sug- may be read to protect illegitimate children or Trials In Murder Cases so. are een 
gests that the amount might have been inadequate. must fall in its entirety because of a constitutional Report Of The Supreme Court’s Committee On Rules 761 
Bauer v. Griffin. Law Div. , 242 defe ct is a judicial ques on on se intent of the Report Of Supreme Court Special Committee On In- 

A conflict between the interests of a parent seeking Legislature that adopted the statute as to which corporation Of Attorneys 737 
recovery of medical expenses and the interests of neither the action nor inaction of a subsequent 
the infant for whom the parent was appointed as Legislature can be dispositive. Schmoll v. Creecy. SUPREME COURT COMMITTEES 
guardian ad litem is not a ground for vacating a Sup. Ct. hawt x ees : 481 Supreme Court Committees For 1969 . 
settlement which had been approved after full Personal performance of electrical work incident to Supreme Court Committees For 1970 781 
consideration by the court. Bauer v. Griffin. Law the construction of houses for ultimate sale on 
Div. 242 lots owned if electr cian did not proves to en- SURETIES 

aging in the business of electrical con in s : 

Where two or more defendants are indicted for the 1968: effect of 1968 amendment on such operations tect security put in his possession or under his 
same offense and the prosecution contemplates not decided. Sands v. Bd. of Examiners. Sup. Ct. 550 control by the principal debtor, the obligation of 
using a confession by one defendant which impli- Where general contractor subcontracted construction the surety will be extinguished to the extent of 
cates a co-defendant but effective deletion is not of tank, and exercised no control over the job, it the value of the security so released or left un- 
feasible, separate trials are required since cau- was not required under N.J.S.A. 34:6-47.5 either protected and a failure on the part of a creditor 
tionary instructions will not suffice. State v. Bar- before or after 1966 amendment to give notice to to protect security by appropriate filing, recording, 
nett. Sup. Ct. 294 public utility which operated high voltage line the giving of notification, or the like affords the 

nearby. Gallas v. Public Service. App. Div. 610 surety the same relief. St. Paul v. N.J. Bank. Law 
a : The initiative and referendum provisions of the Div. : ee 178 

Reasonable depreciation is an expense which may Faulkner Act were not intended to impliedly sup- — 
be page ke ay sewer rates. Crowe, Jr., Sis ersede the specific procedure for amending a zon- wae A r oe er - P P 
et als v. Sparta. App. Div. ing ordinance prescribed in the Zoning Act. Smith here the titles of both parties to a boundary dis- 

Query: May sewer rates be designed to recapture v aaincsryel pedir Chan Dive 625 pute derived from municipal tax lien foreclosures, 
Original cost and financing incidental thereto ; neither party can contest the accuracy of the 
where a sewer project has been reconstructed as STATUTORY CONSTRUCTION oes boundaries as shown on the assessment map. S. R. 

a general municipal improvement? Crowe, Jr., In the construction of a statute, legislative intent isa H. Corporation v. Rogers Trailer Park, Inc. Sup. Ct. 335 
et als v. Sparta. a Div. 519 controlling factor. not only as to the meaning of 
particular words and phrases, but also the general SWITCHBLADE KNIVES 
SEX OFFENDER ACT spirit of the act in question. State v. Kress, et al. The legislative intent in the enactment of NJ.S.A. 

Indeterminate commitment by a court of a sex of- Law Div. 391 2A:151-62 was to prohibit possession of switchblade 
‘ender on the basis of the psychiatric report of knives and the fact that the knife was inoperable 
the existence of the requisite statutory elements STATUTORY RAPE ; , hecause the blade was bent did net semeue it See : 
without hearing accorded defendant does not vio- Defendant's reasonably mistaken belief as to age of the aahiien caiethiiien State v. Greer. App. Div. 706 
late due process since commitment cannot be for prosecutrix is not a defense to a violation of yP . . - App. . 

a period of time greater than the maximum for N.J.S.A. 2A:138-1. State v. Moore. App. Div. 406 TAVERNS 
the crime of which he was convicted. State v. I Where claims asserted by plaintiff are based on 
Blanford. App. Div. : . ~~ Fey gga special circumstances were events occurring after the sale, plaintiff’s status is 

i: intent of the Sex Offender Act is for a ype =a peceliea to entitle ean and record owner to not that of a “creditor” entitled to the benefits of 
ment for an indeterminate term in which neither = ict Paseo estate Capabianco v. Bork. Chan. Div. 594 the bulk sale provisions of the Code. Silco v. How- 
maximum nor minimum terms are fixed. State v. strict zorecios ” ells, et al. App. ‘Div. et ee ae 
Andrews. App. Div. 5 aie es 230 STRICT LIABILITY Whether or not a sale of a particular tavern busi- 

Ambiguous diagnostic center report which merely The issue of whether a hospital and a blood bank ness is subject to the bulk sale provisions of the 
Contains conclusory statement that defendant should be held liable in strict liability or in im- Code depends on whether its “principal business” 
comes within act will not suffice as substitute for plied warranty for furnishing blood containing is the sale of packaged beverages for off-premises 
finding of requisite statutory criteria. State v. viral hepatitis was too important to be decided on consumption. Silco v. Howells, et al. App. Div. .. 390 
Horne. App. Div. ..... Sei ee = a motion for summary judgment upon a TAX APPEALS 

O i below. Jackson v. 
ase enon —— Pag ee 485 Gate at ccltal ee Ct. i Fees For Filing Appeals With County Tax Boards . 177 
lis An ethods Course Standards opte Munier , 







































































Page Eighteen 


1969 Annual Index 








TAX SALES 


Although holder of a tax sale certificate cannot, by 
possession under the certificate, cut off a fee own- 
er’s right to redeem under N.J.S.A. 54:5-54 it does 
not affect his right to claim title by adverse pos- 
session under N.J.S.A. 2A:14-6.7. Brewer et al v. 
Porch. Sup. Ct. ’ 

The holder of a tax sale certificate cannot, by pos- 
session under the certificate, cut off a fee owner’s 
right to redeem, although no redemption was made 
within twenty years after the purchaser entered 
into open possession, since continued, under the 
sale. Brewer et al v. Porch. Sup. Ct. 

N.J.S.A. 54:5-104.34b is interpreted to mean that no 
action may be instituted under the In Rem Tax 
Foreclosure Act on any tax sale certificate if part 
of any general land taxes levied and assessed 
against the land for the four calendar years next 
preceding the commencement of the action covered 
by the certificate has been paid. New Shrewsbury 
v. Block 105, Lot i1, etc. Chan. Div. 

A resolution authorizing a municipal officer to bid 
in parcels scheduled to be sold at public auction 
pursuant to the tax sale law is adequate if it states 
the parcels would be useful for a public purpose 
and need not specify the public purpose for which 
the premises will be used. Community v. Lake- 
wood. App. Div. .. Mane eer ee Ree ornate 


TAX TITLES 


Where the titles of both parties to a boundary dis- 
pute derived from municipal tax lien foreclosures, 
neither party can contest the accuracy of the 
boundaries as shown on the assessment map. 
S. R. H. Corporation v. Rogers Trailer Park., Inc. 
pap: Ge ....... k od eg RA aoe ae 


TAXATION 


Personal property permanently located in taxing 
district on assessment date is taxable although 
removed from disirict prior to start of tax year. 
Bayonne v. International Nickel Co. Inc. App. Div. 

Lands used in connection with public water supply 
system are not exempt from local property tax. 
Clifton v. North betel Dist. Water Supply. App. 
eT 

A property owner is not entitled to a refund of ex- 
cessive tax payments under N.J.S.A. 54:4-54 where 
the duplication of the value of certain improve- 
ments by the assessor does not appear on the face 
of the tax duplicate but only on the assessor’s 
cards. Farmingdale Realty Co. v. Borough of 
Farmingdale. App. Div. 

The special remedy provided by N.J.S.A. 54:4-54 is 
available only where the error in the taxing 
process is readily ascertainable by a simple in- 
spection of the tax duplicate and the taxpayer 
complies with the express requirements of that 
provision. Farmingdale Realty Co. v. Borough of 
Farmingdale. App. Div. 

Where Director of Taxation substitutes Fifo for 
Life basis of taxpayer’s inventory for corporate 
franchise tax purposes he must allow a reserve for 
increased federal income taxes accordingly. Amer- 
ican v. Director. App. Div. 

Non profit nursing home is exempt from real estate 
taxation. Catholic Charities, etc. v. Pleasantville. 
Div. of Tax Appeals 

Where house trailers in trailer court were ‘not per- 
manently affixed to realty they could not be taxed 
as real een Manhattan v. North Bergen. App. 
Div... 

The approval of the Bicester of the Division of 
Taxation is a prerequisite to a valid order by 
a county board of taxation to a municipality and 
its assessing officials to completely revalue its real 
property assessments. Bergen Cty. Bd. of Taxa- 
tion v. Boro of Bogota, et als. Law Div. 

Some Tax Inequities Under The Internal Revenue 
Code, by Leopold Frankel 

Taxpayers are entitled to assessment ‘reduction if 
the average ratios determined by the State Divi- 
sion of Taxation are substantially below the ratio 
of the assessment made by the city on taxpayers’ 
properties. Feder, et al v. City of Passaic & State 
of New Jersey. App. Div. 

The element of vacancy factor is one of experienced 
judgment, and the Division is not necessarily re- 
stricted to the range of estimates of the opposing 
experts in view of its own presumptive expertise 
in the field. Feder, et al v. City of Passaic & State 
of New Jersey. App. Div. 

Where a women’s club not only makes charitable 
donations and encourages and influences civic im- 
provements but also is organized in a material de- 
gree for the social enjoyment of its members, it is 
not eligible for a tax exemption under the statute 
requiring that such a corporation be organized ex- 
clusively for the moral and mental improvement 
of men, women and children. Borough of Point 
Pleasant Beach v. The Women’s Club of Point 
Pleasant Div. of Tax Appeals : 

New Rules Of Division Of Tax Appeals 

A cemetery company, which sells plots and lots gen- 
erally for the burial of the dead for a considera- 
tion paid to it and maintains the cemetery out of 
the proceeds of said sales and out of other funds 
received by it as maintenance’ charges or other- 
wise, is not a charitable or benevolent institution 
or organization entitled to an exemption under 
N.J.S.A. 54:34-4(d). Fairview Cemetery v. —_— 
ley. App. Div. 

Water reserve property of East Orange is not as- 
sessable as farmiand under the Farmland Assess- 
ment Act but valuation under water reserve land 
statute not passed upon. East Orange v. Livings- 
ton et al. Sup. Ct. 

All of the real properties at the Port Newark term- 
inal are tax exempt so long as they are being used 
in furtherance of the operation of the marine ter- 
minal within the broad discretionary powers of 
the Port of New York Authority. Newark v. Port 
of New York Authority. Sup. Ct. 

All of the properties at the Port Newark terminal 
were being used in 1967 for statutorily authorized 
purposes and were tax exempt as publicly-owned 
property devoted to public purposes. Newark v. 

Port of New York Authority. Sup. Ct. .......... 
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The breadth of any statutory grant of tax exemption 
is the concern of the legislature and not of the 
rr Newark v. Port of New York Authority. 
Sup 

Plaintiff has no cause of action against township for 
refund of alleged overpayment of 1967 taxes until 
township has obtained final appellate adjudica- 
tion in action pending before Division of Tax Ap- 
peals. Woodcliff Management v. Township of 
North Bergen. App. Div. 534 

Where taxpayer secures reduction of assessment and 
municipality appeals, taxpayer is entitled to 6% 
interest on unrefunded overpayment from reason- 
able time after exhaustion of appellate remedies. 
Woodcliff Management v. Township of North Ber- 
gen. App. Div. 534 

A municipality has no power to tax goods imported 
from Japan and stored in a warehouse in their 
original packages, because Article 1, Section 10 of 
the United States Constitution prohibits states 
from levying duties on imports. Concord v. Linden. 
Div. of Tax Appeals 595 

The requirement of Section 13 of the Farmland As- 
sessment Act of 1964 that an application for an 
assessment under the Act be submitted by October 
1 of the pre-tax year is mandatory, rather than 
merely directory, and an assessment was properly 
denied where the application was not submitted 
until some nine months after October 1. Cranbury 
Land v. Cranbury. Div. of Tax Appeals . 616 

Disabled veteran's property tax exemption applies 
whether injury is suffered within or without the 
United States in time of war. Donnenwirth v. Twp. 
Edison. Div. of Tax Appeals . 616 

Vietnam conflagration is de facto war for purposes 
of disabled veterans’ property tax exemption stat- 
ute. Donnenwirth v. Twp. of Edison. Div. of Tax 


483 


Appeals 616 
Professional Service Corporations in New Jersey, 
by Arthur L. Nims, III 673 


For property to be exempt from taxation under R.S. 
54:4-3.6 both the purpose of the organization and 
the use of the premises must be exclusively within 
those specified in the statute. National Turn Verein 
v. Irvington. Div. of Tax Appeals 691 

An association partly social and partly benevolent 
does not come within the tax exemption provisions 
of R.S. 54:4-3.6. National Turn Verein v. Irvington. 
Div. of Tax Appeals 691 

Failure to file a claim for exemption with the tax 
assessor as required by N.J.S. 54:4-4.4 before No- 
vember 1 of the pre-tax year bars any claim for 
exemption for the tax year even though the tax 
collector may have been orally informed of the 
claim. Newark vy. Columbus Hospital. Div. of Tax 
Appeals 707 

Under the Farm! and Assessment Act of 1964, N.J.S. A. 
54:4-23.1 et seq., the farmhouse curtilage should 
be amend on the basis of its actual size even 
though that be smaller than the lot size which 
would be required for a residence under the 
Township’s current zoning ordinance. Terhune v. 
Township of Franklin. App. Div. . 767 


TAXICABS 

Whether a taxi driver is in fact an employee must be 
determined upon the totality of the facts surround- 
ing the relationship. Lyons v. P & M Taxi, Ine. 
App. Div. 179 

Held, on facts, taxi driver was not the employee of 
the registered owner of the cab and taxi operator’s 
license when he sustained his injuries nor was he 
the employee of the “association” under whose 
colors and name the cab was being operated. 
Lyons v. P & M Taxi, Inc. App. Div. 179 

The holder of a taxicab license is liable for the neg- 
ligence of an independent contractor to whom he 
grants permission to use that franchise. Paige v. 
Red Top, Inc. App. Div. : .. 584 


TEACHERS 

Under the common law, any concerted action de- 
signed to deny a governmental body necessary 
manpower, whether by terminating existing em- 
ployments in any mode or by obstructing access to 
the labor market, is illegal. Bd. of Education, ete. 
v. N.J. Education Assn., et al. Sup. Ct. 3 

The New Jersey Constitution does not prohibit 
strikes by public employees; hence the Legislature 
may find strikes to be tolerable within certain 
areas and limits and permit same. Bd. of Educa- 
tion, etc. v. N.J. Education Assn., et al. Sup. Ct... 3 


TELEPHONES 

Where the Attorney General at final hearing in the 
Chancery Division introduced no testimony but 
relied on affidavits filed at the time of the inter- 
locutory application, the judgment of the Chan- 
cery Division is reversed and the cause remanded 
to afford the Attorney General an opportunity to 
establish the validity of his order to the Telephone 
Company to terminate petitioner's telephone ser- 
vice through affirmative oral testimony, plus such 
judicial notice as may be taken under Evidence 
Rule 9. Lopez, et al v. New one Bell ee 
Company, et al. Sup. Ct. . 449 


TENANCY BY ENTIRETIES 
Where foreclosure of mortgage given by tenants by 
entireties produces surplus money, application for 
payment by holder of judgment against one spouse 
will be denied and fund will be held in court to 
await severance of the estate. Fort Lee S & Lv. 
LiButti et al. App. Div. ... aS eee 523 


TENURE 

Local Board of Education may select a shorter pro- 
bationary period than three years as condition of 
awara of tenure but may not select one member 
of employment category who has served less than 
three years and confer tenure on him by name 
without fixing the shorter term for achievement 
of tenure by other members of that category. Rall 
v. Bd. of Ed. of Bayonne, et al. App. Div. ...... 131 


TIME 

A complaint mailed on Monday, January 29, 1968, 
but not received and stamped by the Clerk of the 
Superior Court as filed until Friday, February 2, 
1968, was not timely filed where the accident 
causing the personal injuries oecurred on Febru- 
ary 1, 1966. Leake v. Bullock. App. Div. ......... 167 





The risk of delay in the mail falls upon a plaintiff 
who chooses to mail the complaint to the Clerk in 
Trenton rather than filing it directly with a Super- 
ior Court Judge or having it personally delivered 
to the clerk for filing. Leake v. Bullock. App. Div. 


TITLE INSURANCE 
Title Insurance Company which refused request by 
insured to file action against alleged encroacher is 
liable for counsel fees and costs to insured where 
insured brings the action. McMinn v. Damurjian 
et al. Chan. Div. 
Where title defect deprives insured ry use of side 
entryway, cost of installing a new entry is an 
acceptable measure of damages. McMinn v. Dam- 
urjian et al. Chan. Div. Bae : 


TORTS 
Beauty parlor operator who applied permanent wave 
lotion which injures patron is liable for harm un- 
der principles of strict liability in tort. Newmark 

v. Gimbels, Inc., et al. Sup. Ct. elege 


TRADE NAMES 
Rule 28 of the State Board of Examiners of Ophthal- 
mic Technicians, which prohibits an ophthalmic 
dispenser from practicing under a trade or corpor- 
ate name unless he did so prior to 1955 does not 
unreasonably discriminate against those dispensers 
who did not so practice prior to 1955, nor does it 
unreasonably discriminate in favor of ophthalmic 
technicians, who are not subject to such restric- 
tion. Cole National Corporation v. State Board of 
Examiners of Ophthalime Dispensers and Ophthal- 
mic Technicians. App. Div. 
Rule 28 of the State Board of Ophthalmic Dispensers 
would prohibit a department store from employing 

a licensed ophthalmic dispenser to practice his 
profession under the name of ‘Sears Optical Shop” 
or the “Optical Department at Sears.’ Cole Na- 
tional Corporation v. State Board of Examiners of 
Ophthalmic nee ° and ee Techni- 
cians. App. Div. .... 


TRAILER PARKS 
Local ordinance imposing fees on and prescribing 
size of mobile home parks held valid. Monmouth 
Junction Mobile Park v. So. Brunswick. App. Div. 


TRANSCRIPTS 
Notice Re: Record Of Proceedings In Municipal 
Courts Se ee We Aa te Pe 
TRANSPLANTS 
Legal Aspects Of Organ Transplants, by Herbert 
I RTA S55 bots oe SA ain ed epoca ieee. am 
The Moment of Death, by nation General Arthur 
Sa: RR oe ome ee eee 


TRANSPORTATION 

Under N.J.S.A. 18A:39-1 a high school district which 
transports public school students of any age who 
live remote from their school must transport pri- 
vate school students who also live remote from 
their schools, and the borough in which the pri- 
vate school students reside must reimburse it 
even though it itself does not provide transporta- 
tion for any public school students. Board of Edu- 
cation of Woodbury Heights v. Gateway Regional 
High School District, et al. Law Div. 

Although N.J.S.A. 18A:39-1 requires that a borough 
which does not transport public school students 
must pay for transportation of its private school 
students by the district of which it is a part, there 
is no violation of the Equal Protection clause of 
the 14th Amendment where the public school 
students do not live remote from their schools and 
the private school students do. Board of Education 
of Woodbury Heights v. Gateway mapnene High 
School District, et.al: Law Div. ... 0... 6.c8e0885 


TRIAL 

Jury charge wherein judge indicated he believed the 
testimony of the police and thought the jury 
should do likewise, referred to police as “men in 
blue”, made excessively derogatory comments 
about the defense testimony, and suggested that 
some testimony should be believed because the 
witnesses were police rather than because of its 
credibility, was improper. State v. Jones. App. Div. 

A trial judge may comment upon the evidence only 
with great restraint in a criminal case, lest the 
right to jury trial be wna State v. Jones. 
App. Div. 

Where testimony of “witness is clear, “convincing, 
credible, and not contradicted in any respect, no 
jury question is presented. Caliguire v. Union 
City. App. Div. 

Even when so requested by a defendant, ‘oe jury 
should not be informed of the consequences of a 
verdict of not guilty by reason of insanity. State 
v. Conforti. Sup. Ct. ; 

It was not reversible error to permit as “fair com- 
ment” defendant’s suggestion that the jury “infer’’ 
how the plaintiff got a foreign substance in his eye, 
because when the remark is considered with its 
background in the record, it left the decision as to 
whether there was post-operative negligence to 
the jury. Gould v. Winokur. App. Div. 

The trial judge has no absolute obligation to with- 
hold action on a motion to dismiss at the end of 
the plaintiff's case because of the possibility that 
plaintiff's deficient proofs will be repaired by evi- 
dence produced in the defendant's case, and under 
the circumstances it was not an abuse of discre- 
tion to grant the motion, particularly where the 
plaintiff had called the defendant and also used 
portions of his pre-trial deposition in his own case. 
Gould v. Winokur. App. Div. 

Findings Of Facts And Conclusions of Law, by 
Hon. Milton B. Conford 

Where two or more defendants are indicted for the 
same offense and the prosecution contemplates 
using a confession by one defendant which im- 
plicates a co-defendant but effective deletion is 
not feasible, separate trials are required since 
cautionary instructions will not suffice. State v. 
rE SED OE. ces ae or ee one erietoes 
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) Trial, Cont’d 


A deletion from a statement must not only avoid 
any prejudice to the implicated co-defendant but 
it must also avoid any prejudice which might 
result to the confessing defendant from the in- 
troduction into evidence of an incomplete confes- 
sion which unfairly excludes exculpatory state- 
ments or presents a distorted picture. State v. 
Barnett. Sup. Ct. Be 

Experts offered by defendant to give opinion evi- 
dence should be ailowed to testify though their 
names were not set forth in answer to interroga- 
tory asking names of witnesses having factual in- 
formation regarding the complaint. S. R. H. Cor- 
poration v. Rogers Trailer Park, Inc. Sup. Ct. 

Joinder for trial of two indictments containing in 
all ten counts, charging many crimes of various 


natures, separated in time by seven or eight 
months, involving six different victims, diverse 


locations and different factua! circumstances, con- 
stitutes plain error manifestly prejudicial to de- 
fendant. State v. Harris. App. Div. 

New trial may be ordered to set aside verdict tainted 
by prejudice although verdict is not contrary to 
weight of the evidence. Hacker v. Statman, et al. 
App. Div. 

The procedure set forth in State v. Young, 46 NJ. 
152, to be followed in a joint trial where the 
State intends to introduce defendant’s admissions 
which implicate his codefendants is applicable to 
oral as well as written admissions: but Young is 
not applicable where the declarant testified on the 
subject matter of the oral admissions and subjected 


himself to cross-examination. State v. Gardner. 
a Ct. 
A charge to the jury to give “careful scrutiny” to 


the testimony of a defense witness who had been 
previously convicted of crime does not constitute 
“plain error.” State v. Kintner. App. Div. 

The court found that ve _to specifically charge 
the jury that the defendant’s credibility “was not 
necessarily affected by previous criminal convic- 
tions’ was not prejudicial in the light of the 
charge as a whole. State v. Kintner. App. Div. 

In a joint trial admission of an extrajudicial state- 
ment of one defendant inculpating a codefendant 
violates the latter’s rights of cross examination. 
Ordog v. Yeager. U.S. D.C. 

A mistrial should have been granted where the 
plaintiff's counsel failed to inform the defense 
before trial that he had learned from a witness 
that a ladder shown in photographs he had sup- 
plied to the defense in response to interrogatories 
was not the one involved in the accident as had 
been thought. Olsson v. Newark Ladder & Sign 
Bracket Sales Co., Inc. and R. H. M. Corp. Sup. Ct. 

R.R. 1:8-3 (a) will require that the trial judge con- 
duct the voir dire in both criminal and civil cases 
as a normal rule, supplemented by questions sug- 
gested by the parties and by direct questioning by 
counsel, State v. Manley. Sup. Ct. 

Supplementary questioning by counsel personally 
will be permissible at the discretion of the trial 
judge, but that discretion should be exercised far 
more guardedly than has been the rule. State v. 
Manley. Sup. Ct. 

Defendant was not prejudiced by the prosecutor’s 
good-faith statement that the State would prove 
shotgun shell was in seized vehicle when the shell 
was later excluded from evidence: harm should not 
be assumed because the State did not succeed in 
proving a fact it mentioned in the opening. State v. 
Carter, et al. Sup. Ct. 

Where genuine doubt exists as to the identification 

of the person responsible for the operation of an 

automobile in a “hit and run” accident resulting 

in personal injury or death. the plaintiff may im- 

plead the Director as a defendant in the alterna- 

tive and liability shall be determined at a single 

trial. Schaefer v. Strelecki. App. Div. 

was not error to deny a mistrial where defendant 

failed to make a timely objection to testimony that 

defendant had been identified from a gallery of 
phot ographs of men with prior records, where the 

ame testimony had previously been given out of 
the jury’s hearing and the defendant reasonably 
should have expected that it would be repeated. 
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State v. Mars. App. Div. 

Jury Trial Of Admiralty Suit Ordered Where Con- 
solidated With Law Action. Blake v. Farrell. U.S. 
Ct. of App. 3rd Cir. 

Held, on facts, trial court’s instructions on jury’s 


inquiries as to whether sentences would run con- 
currently and as to the possibility of life sentence 
without parole were proper. State v. Conklir 
Sup. Ct. 

The Memorandum respecting “split” 
ity and damaues, issued March 4, 
ministrative Director of the Courts is still in effect 
and it is generaliy to be followed by the trial 
courts, saving extraordinary circumstances in a 
particular case, not within the contemplation of 


trials on liabil- 
1966 by the Ad- 





the Memorandum, and justifiably calling for a 

gle trial. Powell v. Genera! Motors, et al. App. 
Div. 

Bruton v. United States was not intended to invali- 


date all joint trials whenever a 
given a confession which 
fendant. Wade v. Yeager 
Deals 

Where a co-defendant’s confession 
defendant is disavowed at trial by the testimony 
of the co-defendant. the defendant cannot claim 
that he had no opportunity for effective cross-ex- 
amination. Wade v. Yeager. 3rd Circuit Court of 
Appeals 

On facts, charge found to be prejudicial to defendant 
ar nd use of ‘accomplice’ charge held not warrant- 
ed. State v. Leman. App. Div. 

Where a particular contention is neither asserted 
in the pleadings, nor set forth in the pretrial order, 
nor disclosed by discovery, the party relying 
thereon should be foreclosed at trial from estab- 
li g such claim. Medivox Pea tutions Ine. v. 

tman-LaRoche. Ine. Law Div. 

timony elicited after claim of surprise and grant 

of right to impeach Government's own witness is 

admissible as subsiantive evidence where Govern- 
ment did not in fact cross-examine the witness, no 

Prior inconsistent statements were in fact shown 


co-defendant has 
implicates the other de- 
3rd Circuit Court of Ap- 


implicating the 
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error 


by him is not reversible where no ineeu- 
sistent statements ré 1 fact introduced. U.S 
v. Carter. U.S t 3rd Circuit 

Leading questions ax ssibie, within the dis- 
cretion of the tr e, to avoid confusion, to 
Clarify testin 1erwise to bring out the 
tru ser of justice. Nobero Co. 
v. Ferro Trucking, I App. Div. 

Trial court's inte was Within its discretion 
and neither it nor e's tacial expression, if any, 
deprived defendant fair trial particularly in 
view of curative Ste v. Soriano. 
App. Div. 

A charge relating to circumstantial evidence and the 
inferences to be dr erefrom need not be 
given in the exact age requested if the sub- 
ject of the request has been adequately covered. 
Joseph T. Ryerson & Son, Inc. v. H. A. Crane & 
Brother, Inc. 3rd Cir. Ct. of App. 


It is error to instruct a jury that violation of N.J.S.A. 
39:4-89, prohibiting f 
closely than is rez e, 
ligence: such conduct is negli 
astasia. Sup. Ct 

Jury should be instructed 
driver to fail to maintain reasonably safe distance 
behind car ahead having due regard to the speed 
of the car ahead and the traffic upon and condi- 
tion of the highway. Dolson v. Anastasia. Sup. Ct. 

A ten to two jury verdict is valid even though the 
jury poll reveals that two jurors dissented as to 
liability and two others dissented as to the amount 
of damages, since there is no requirement that the 
same ten jurors agree on all issues. Ward v. 
Weekes and Bell. App. Div. 

In the future, it may be advisable 
to specifically charge juries, where applicable, that 
their verdicts are proper if each dispositive issue 
to be decided is agreed upon by any ten of them 
and that they all should participate fully in deter- 
mining all issues even if some dissent as to par- 
ticular points. Ward v. Weekes and Bell. App. Div. 

Where defendant takes the witness stand and for the 





s only evidence of neg- 
gence. Dolson v. An- 











for trial judges 


first time says that the shooting had been acci- 
dental. he subjects h msel lf to cross-examination as 
to the credibility of his story. State v. Burt. App. 
Div. 

TRUSTS 


It was not an abuse of discretion for trustee to de- 
cline payment of medical expenses of testator’s 
mother-in-law when the wife was left a substan- 
tial sum directly and was able to fulfill her filial 

further aid. In the Matter 

G. Thompson. App. Div. 

The rule that when appears in a will in con- 
junction with “parent” its meaning is restricted to 
children of the parent named is not inflexible, and 
where other provisions make it clear that “issue” 
was intended to refer to descendants to the re- 
motest degree, the phrase should be given that 
meaning. In Re: Estate of Smith. App. Div. 

The New York Statute of Frauds invalidating oral 
contracts to make a testamentary provision does 
not prevent the imposition of a constructive trust 
in favor of the intended beneficiaries. Woll v. 
Dugas. Chan. Div 

Where trustees have abs 
trust corpus to beneficia 
for his best interests they 
tion upon the estab! 
although contingent remain 
defeated. Wiedenmayer, et al. v 
App. Div. 

Where a parent deliv stock to daughter which 
was registered in her name, but she subjected 
herself to detailed direction and control of par- 
ents with respect to said stock, the agency rela- 
tionship predominated, and the principles of 


of aie Estate of Fran k 


“issue” 


lute discretion to distribute 
ry and they deem it to be 
could condition distribu- 
ishment of a substituted trust 
der interests would be 
Johnson, Jr., et al. 


ered 





agency, rather than trust principles governed. 
Dierksen, et al v. Albe rt, et al. App. Div. 

A donative transfer which fails as a valid gift be- 
cause of the absence of one of the essential ele- 


will not be saved by 
a trust. Dierksen, 


ments of a gift inter vivos 

construing the transactions as 

et al v. Albert, et al. App. Div. 
TRUTH-IN-LENDING 

Attorneys Cautioned On 


UNAUTHORIZED PRACTICE 


Truth-In-Lending Law 


Accountant may not prepare Certificate of Incorpora- 
tion—Opinion No. 2 

N.J.S.A. 2A:170- 81 d), which allegedly authorizes a 
licensed real estate broker to draw deeds, bonds, 





agreements or assign- 
to the general pro- 


mortgages, serie or release 


ments, by way of exception 


hibition in N.J.S.A. 2A:170-78, is unconstitutional 
and a nullity since the Legislature’s action in pass- 
ing this statute, arbitrarily and unjustifiably di- 
vested the Supreme Court of the exclusive au- 


thority given it by our constitution. State v. Ben- 


der. Law Div. 
Real estate broker who prepared a contract of sale 
for certain real est therein described is guilty 
of practicing law without a license in violation of 
N.J.S.A. 2A:170-78. State v. Bender. Law Div. 


UNEMPLOYMENT COMPENSATION 

Whether and under what circumstances an employee 
is entitled to unemployment compensation for a 
post-recovery period after leaving his employment 
because of illness, not deci ded. De Lorenzo v. Bd. 
of Review. Sup. Ct. pee 

Where employee quit a job without pursuing griev- 
ance procedures she was not automatically barred 
from collecting unemployment compensation bene- 
fits. Stonco Electric Products Co. v. Bd. of Re- 
view, et al. App. Div. : 

When an employee is not reinstated to her employ- 
ment following an illness, through no fault of her 
own, she is not precluded from receiving unem- 
ployment compensation pursuant to N.J.S.A. 43:21- 








was made out of the pres- 
witness. U.S. v. Carter. 
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5(a) for a period after the termination n of her ill- 
ness. De Lorenzo v. Board of Review. Sup. Ct. 
Non-striking employee held not disqualified for 
benefits as member of class participating in strike 
merely because struck plant uses continuous man- 
ufacturing process in w hich each function depends 
on completion of preceding function. Haley v. 
Board of Review etc. App. Div. sits 


UNFAIR COMPETITION 


He'd. on facts. that no contract, either express or 
implied, arose from the submission of a new pro- 
duct idea for evaluation by a manufacturer. Flem- 
ing v. Ronson Corporation. Law Div. ; 

Held, on facts, that the manufacturer notion: ap- 
propriated the idea submitted by plaintiff nor 
utilized his concept in the development of its 
product. Fleming v. Ronson Corporation. Law Div. 


UNIFORM COMMERCIAL CODE 


Under the Uniform Commercial Code, a bank which 
mistakenly pays a chec!: over a stop order is sub- 
rogated to al! the rights of the maker against the 
payee and other persons who conspired with the 
payee to defraud the maker, and is not limited to 
recover from those who are unjustly enriched by 
the check. South Shore National Bank v. Donner, 
et al. Law Div. 

Where claims asserted by plaintiff | are ‘based » on 
events occurring after the sale, plaintiff's status 
is not that of a “creditor” entitled to the benefits 
oi the bulk sale provisions of the Code. Silco v. 
Howells, et al. App. Div. ns 

Whether or not a sale of a particular tavern business 
is subject to the bulk sale provisions of the Code 
depends on whether its “principal business” is the 
sale of packaged beverages for off-premises con-~- 
sumption. Silco v. Howells, et al. App. Div. 

Under facts, where employee of maker endorsed 
checks made to bona fide creditors of maker, it 
was error to dispose of case under Uniform Com- 
mercial Code provision N.J.S.A. 12A:3-405(1) (c). 
Snug Harbor Realty v. 1st Nat'l Bank of Toms 
River and Trust Co. of Ocean County. App. Div. . 


UNION DUES 


Employees of the New Jersey Highway Authority 
do not qualify under N.J.S.A. 52:14-15.9(e) which 
provides for deduction of union dues from wages 
of State employees. Garden State v. celine Au- 
thority. App. Div. 


UNJUST ENRICHMENT 


Held, on facts, that no contract, either express or 
implied, arose fiom the submission of a new 
product idea for evaluation by a manufacturer. 
Fleming v. Ronson Sorporation. Law Div. 
As a prerequisite for relief based on the theory of 
unjust enrichment, plaintiff must establish (1) 
that the idea was novel, (2) that it was submitted 
in confidence, and (3) that it was adopted and 
made use of. Fleming v. Ronson aaneaniiains Law 
Div. : 
Held, on facts, that the nemetneteres eetthees appro- 
priated the idea submitted by plaintiff nor util- 
ized his concept in the development of its product. 
Fleming v. Ronson Corporation. Law Div. 


UNSATISFIED CLAIM AND JUDGMENT FUND 


A foreign corporation is not entitled to the benefits 
of the Fund statute for claims arising from dam- 
age to its vehicles registered in another state. Red 
Star Express Lines v. De Stefano. App. Div. 

The Fund is entitled to reimbursement of the 
amount it paid to a claimant who later secured 
payment from his employer in settlement of a 
Workmen’s Compensation action. Shebell v. Stre- 
lecki, et al. App. Div. 

Even though the Unsatisfied Claim and Judonent 
Fund Law does not directly provide for recovery 
of monies paid to a claimant under a mistake of 
fact or law, a recipient can be required to make 
repayment to preserve the integrity of the Fund 
and its ability to serve its basic purpose of pro- 
tecting those injured in accidents. Shebell v.Stre- 
lecki, et al. App. Div. 

Unsatisfied Claim Aid Judgment Fund Board Bulle- 
tin 

The fund is entitled to the benefit a a aetna by 
the claimant with a third party even if claimant 
could not have prevailed in an action against such 
party. Downs v. Winslow and Unsatisfied Claim 
and Judgment Fund Board. App. Div. 

Where genuine doubt exists as to the identification 
of the person responsible for the operation of an 
automobile in a “hit and run” accident resulting in 
personal injury or death, the plaintiff may im- 
plead the Director as a defendant in the alterna- 
tive and liability shall be determined at a single 
trial. Schaefer v. Strelecki. App. Div. ’ 

Under N.J.S.A. 39:6-20, which requires that the state 
in which the claimant resides afford a recriprocal 
remedy to New Jersey residents, a New York resi- 
dent has no recourse against the Unsatisfied Claim 
and Judgment Fund on a claim arising out of a 
hit and run accident in which there was no con- 
tact between the claimant’s person or vehicle and 
the other car, because the New York statute would 
not permit a New Jersey resident relief under 
the same facts. Kiczales v. Strelecki. App. Div. 


UTILITIES 


A Municipal Utilities Authority may not shut off the 
water supply to the premises of a bona fide pur- 
chaser, who acquired title without actual notice 
of the Authority’s unrecorded lien, in order to 
compel the payment of arrears due from a former 
owner. McMenamin v. Evesham Municipal Utilities 

* Authority. Chan. Div. eae eS 


VERDICTS 


A ten to two jury verdict is valid even though the 
jury poll reveals that two jurors dissented as to 
liability and two others dissented as to the amount 
of damages, since there is no requirement that 
the same ter jurors agree on all issues. Ward v. 
Weekes and Bell. App. Div. .................... 
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VICARIOUS ADMISSIONS 

Evidence Rule 63 (9) (a) sanctions the admissibility 
of admissions made by agents when they are made 
before the termination of employer-employee re- 
lationship and when they relate to matters within 
the performance of duties of the agent. Nobero Co. 
v. Ferro Trucking, Inc. App. Div. . 809 

Held, on facts, statement made by defendant’s « em- 
ployee to fire captain as to employees’ activities 
immediately prior to fire was properly admissible. 
Nobero Co. v. Ferro Trucking, Inc. App. Div. . 809 

Statements of an employee reporting information 
about the origin of a fire are incident to his em- 
ployment status and qualify as vicarious admis- 
sions. Joseph T. Ryerson & Son, Inc. v. H. A. 
Crane & Brother, Inc. 3rd Cir. Ct. of App. 


VOICEPRINTS 
Case remanded for full explanation of admissibility 
of voiceprint evidence. State v. Carey. Sup. Ct. 


WAGES 

The exception in New Jersey’s Prevailing Wage Act 
for municipalities having a population under 45,000 
does not extend to a utilities authority created by 
the municipality. Male v. Pompton Lakes Borough 
Municipal Utilities Authority. Chan. Div. 

The authority’s failure to specify the prevailing wage 
rate in the contract does not absolve the contrac- 
tor from liability to the aggrieved workmen, but 
does give the contractor a claim for indemnifica- 
tion against the authority. Male v. Pompton Lakes 
Borough Municipal Utilities Authority. Chan. Div. 

The statutory penalty for wilful violation of the 
Wage Act is criminal in nature and is not recov- 
erable in a civil proceeding. Male v. Pompton 
Lakes Borough Municipal Utilities Authority. 
Chan. Div. hee } pase SR 


WAGES AND HOURS 
Commissioner of Labor & Industry may issue wage 
order providing overtime pay for hotel employees. 
N.J. State Hotel-Motel Assoc. v. Male. App. Div. 
Commissioner of Labor & Industry may issue wage 
order fixing minimum wages for employees under 
18. N.J. State Hotei-Motel Assoc. v. Male. App. Div. 
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314 
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WARRANTY 

The issue of whether a hospital and a blood bank 
should be held liable in strict liability or in im- 
plied warranty for furnishing blood containing 
viral hepatitis was too important to be decided on 
a motion ior summary judgment upon the inade- 
quate factual record compiled below. Jackson v. 

{fuhlenberg Hospital, et al. Sup. Ct. : 

A plaintiff who uses a leased truck which is implied- 
ly warranted to be in serviceable condition owes 
no duty to the lessor to inspect or guard in ad- 
vance against the possibility of a defect, hence 
his faiiure to do so is no defense to the lessor of 
the defective truck. Ettin v. Ava Truck Leasing, 
Inc. Sup. Ct. ; ; 


98 


211 


WATER 

A Municipal Utilities Authority may not shut off the 
water supply to the premises of a bona fide pur- 
chaser, who acquired title without actual notice of 
the Authority's unrecorded lien, in order to com- 
pel the payment of arrears due from a former 
owner. McMenamin v. Evesham “meen Utilities 
' Authority. Chan. Div. ..... 

A contract between a municipality and an individual 
whereby the initial cost of an extension of the 
municipal water supply facilities is borne by the 
individual may not require persons who subse- 
quently tie into the extension to reimburse the 
individual, but may provide for reimbursement to 
him by the municipality from tie-in fees collected 
from such persons pursuant to duly adopted ordin- 
ances. Drake v. Town ef Boonton. Law Div. 


50 


451 


WATER RESERVE LANDS 
Water reserve property of East Orange is not as- 
sessable as farmland under the Farmland Assess- 
ment Act but valuation under water reserve land 
statute not passed upon. East rane v. Livingston 
et al. Sup. Ct. ae eee eae tte .... 451 
WATER SUPPLY 

Lands used in connection with public water supply 
system are not exempt from local property tax. 
Clifton v. North Jersey Dist. Water Supply. App. 
Div. 

N.J.S.A. 40:62-54 ‘excludes an involuntary referen- 
dum suspending operation of a municipal ordin- 
ance regulating the use of water and fixing met- 
ered rates for same if the municipality previously 
supplied its inhabitants with water from water- 
works owned by it. Snow, et al v. Bell, et al. Chan. 
Div. RPE AR Ara ies 


82 


387 


WEAPONS 

Held, on facts, trial court did not commit plain error 
in failing to instruct the jury with respect to the 
legal concept of “possession” of a revolver. State 
v. Thomas. App. Div. . 314 

Intent to possess a gun and effective ‘realization 
thereof constitutes ‘possession’ within N.J.S.A. 
2A:151-41 though the actual possession may have 
been only instantaneous. State v. Thomas. App. 
Div. Drs Ress Siete ie Ge Sian Le ees eek St 


WEIGHTS AND MEASURES 
Regulation 16 of the Division of Weights and Meas- 
ures, which requires that the sale of meat and 
poultry be by net weight only, does not apply to 
the sale of food cooked to order for off-premises 
consumption, and sold by a Chicken Delight fran- 
chisee. State v. ainsi t/a Chicken es App. 
Div. 


WELFARE BOARD 
Welfare Board, which had advanced moneys to dis- 
abled defendant, is not entitled to reimbursement 
from sum received under Federal disability insur- 
ance program since it is a creditor under 42 
U.S.C.A. Section 407. Essex Cty. Bd. v. Philpot, et 
al. Essex C. C. ‘ 


. 314 


551 





WILLS 
The phrase “Entire Estate” refers to the net estate, 
after payment of debts, funeral expenses, and ad- 
ministrative charges. In the Matter of the Estate 
of Frank G. Thompson. App. Div. 
The rule that when “issue” appears in a TT in con- 
junction with “parent” its meaning is restricted 
to children of the parent named is not inflexible, 
and where other provisions make it clear that 
“issue” was intended to refer to descendants to 
the remotest degree, the phrase should be given 
that meaning. In Re: Estate of Smith. App. Div. .. 
In the absence of any evidence that the testator ever 
considered the question, an adopted child shares 
in a gift to “issue” under a will executed in 1935, 
by a New York lawyer, since it is more likely that 
the draftsman relied upon New York decisions to 
that effect than that he was able to predict several 
New Jersey decisions to the contrary which were 
rendered years Jater. In the Matter of the Ac- 
counting of Geraldine L. Thompson. Sup. Ct. 
Absent evidence of an actual contrary intention, the 
word “descendants” used in a will drawn in 1925 
includes adopted grandchildren of the testator. 
Chase Manhattan Bank v. Mitchell. Sup. Ct. 
The New York Statute of Frauds invalidating oral 
contracts to make a testamentary provision does 
not prevent the imposition of a constructive trust 
in favor of the intended beneficiaries. Woll v. 
Dugas. Chan. Div. 3 
Held, on facts, that an agreement to execute irrevoc- 
able mutual wills was established by clear and 
convincing evidence. Woll v. Dugas. Chan. Div. 


The rule that the nonexistence of the subject of a 
legacy evidences its ademption is but a rule of 
evidence, rebutable by other evidence indicating 
that ademption was not intended. White, et al v. 
White, et al. Chan. Div. : 

Where testator specifically devised wepeie upon 
which a house stands which house is destroyed or 
damaged by fire before his death and testator dies 
without regaining capacity to indicate contrary 
intent, devisee is entitled to proceeds of fire in- 
surance on the house. White, et al v. White, et al. 
Chan. Div. 

Attempts to restrain alienation by provisions in a will 
which deter the owner from obtaining maximum 
enjoyment, retard development of the community, 
and work a hardship on creditors are void as 
against public policy. White, et al v. White, et al. 
Chan. Div. 

Failure to fill in empty blanks in the attestation 
clause does not void a will. In the Matter of the 
Probate of the Will of Antonio Ferrulli. Hudson 
Co. Ct. 

Period of limitations for New Jersey residents to 
challenge judgment of Surrogate admitting will 
to probate is three months under R.R. 5:3-3(2), 
and not one year under R.R. 4:62-2. In the Matter 
of the Probate of the Will of Antonio Ferrulli. 
Hudson Co. Ct. 

Under facts, it was testator’s intention to have ‘wife 
share in residue after taxes were paid and deduct- 
ed therefrom though this did not yield maximum 
tax advantage. Surina v. Gilbert and Farr. Sup. Ct. 

An agreement by decedent to bequeath her estate to 
plaintiffs in return for services to be rendered dur- 
ing her lifetime was not without consideration 
merely because plaintiffs testified that they would 
have rendered the services without the payment, 
since their motive in accepting the offer was im- 
material. Klockner v. Green. Sup. Ct. 

Personal services and companionship rendered to an 
elderly lady by her stepson and stepgranddaughter 
were sufficiently unique to require specific per- 
formance of a will contract. where they were fully 
performed. Klockner v. Green. Sup. Ct. 

Where the testamentary plan indicates such an in- 
tent, the words “children” and “grandchildren” 
will be broadened to include their lineal descend- 
ants (here, great-grandchildren). In re Estate of 
John Englis. Sup. Ct. 


WIRE TAP 

Arrest and subsequent search which are result of 
wire tap of crime victim’s phone are not illegal 
where tap was authorized by victim. State v. Riley. 
App. Div. 

A search carried out on the basis of information ob- 
tained by New York police as a result of an illegal 
wire tap in 1966 was not illegal under Katz v. 
United States, 389 U.S. 347 (1967) since that deci- 
sion applies wholly prospectively and only to elec- 
tronic interceptions taking place after December 
i 1967, the date on which it was decided. State 

Passero. App. Div. 

A pitior4 was not invalid as beyond the territorial 
jurisdiction of the Maplewood Municipal Court 
which issued the warrant where the police entered 
a house through steps in Union, but only searched 
and found evidence in the main portion of the 
house which was in Maplewood. State v. Passero. 
App. Div. 

Counsellor, Doctor or Rev erend: Your Phone May 
Be Tapped!, by Robert J. Colucci 

The fact that policemen, operating under a ‘search 
warrant, attached their own head set to a tele- 
phone wire did not constitute a “tap’’ under N.J. 
S.A. 2A:146-1 when that procedure was necessary 
because the defendant had broken into the phone 
system and installed hidden cutoff switches with- 
out authorization. State v. Licciardello. App. Div. 


WITNESSES 
A motion for sequestration of witnesses should or- 
dinarily be granted and such motion, timely made, 
should only be denied where there is a sound basis 
for such denial. State v. Duffen. App. Div. 
Experts offered by defendant to give opinion evi- 
dence should be allowed to testify though their 
names were not set forth in answer to interroga- 
tory asking names of witnesses having factual in- 
formation regarding the complaint. S. R. H. Cor- 
poration v. Rogers Trailer Park, Inc. Sup. Ct. ... 
The refusai to answer before trial may be shown to 
question the credibility of the answer given at 
trial when the answer could not conceivably in- 
volve the prospect of criminal Hability. Commer- 
cial v. Burt Thomas-Aitken. Sup. Ct. 
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Evidence of lay witness may be excluded as in- 
competent on question of forgery. Snug Harbor 
Realty v. 1st Nat’l Bank of Toms River and Trust 
Co. of Ocean County. App. Div. 

Objectors to the grant of a charter toa prepeeuhs new 
bank have the right to cross-examine the incor- 
porators at the hearing before the Commissioner 
of Banking and Insurance. In re: Hamilton State 
Bank. App. Div. 

Objectors have the right to how that nee economic 
feasibility study for a proposed new bank was 
the result of self-interest or bias by examination 
of an incorporator who is also a director and 
stockholder of the company which made the study. 
In re: Hamilton State Bank. App. Div. 

Leading questions are permissible, within the dis- 

cretion of the trial judge, to avoid confusion, to 

clarify testimony, or otherwise to bring out the 
truth in serving the cause of justice. Nobero Co. 

v. Ferro Trucking, Inc. App. Div. 


WORDS AND PHRASES 
Where truck named in policy became mechanically 
inoperable and its registration was not renewed a 
new vehicle purchased by owner to replace it was 
automatically insured as “replacement vehicle” al- 
though old vehicle was not abandoned. Wojciew- 
chowski v. Hardware Mutual, etc., et al. Law Div. 


WORKMEN’S COMPENSATION 

The purpose of N.J.S.A. 34:15-40(b) is to subrogate 
the employer to third party tort recovery by the 
employee himself only with respect to compensa- 
tion awards made to the employee himself, and 
there is no subrogation in respect to dependency 
compensation awards other than as against recov- 
ery in wrongful death action brought by the em- 
ployee’s dependents against the third person. Rob- 
erts v. All American Engineering Co. App. Div. .. 

The period of limitations for dependency claims in 
occupational disease cases commences on the ma- 
turity date of the award to the employee. Roberts 
v. All American Engineering Co. App. Div. 

The Fund is entitled to reimbursement of the amount 
it paid to a claimant who later secured payment 
from his employer in settlement of a Workmen’s 
Compensation action. Shebell v. Strelecki, et al. 
App. Div. 

The immunity from oa cates ona tatlow em- 
ployee by N.J.S.A. 34:15-8 applies to a plant phy- 
sician who, as an employee, treats an injured co- 
worker. Bergen v. Miller. App. Div. 

Held, injuries sustained by fireman while working 
on his daughter’s car while on duty were work 
connected where firemen were permitted to work 
on their cars while on duty. Detlefs v. Westfield. 
App. Div. senalada <Seh aeHOTe) OroT Oe te ONAL shat ben el us re 

The right to malten nines acelin for 
public employees by N.J.S.A. 34:15-43 and 34:15-15 
is a Workmen’s Compensation benefit, recoverable 
by petition filed with the Division of Workmen's 
Compensation, and is enforceable against the in- 
surance carrier of the public employer. Detlefs v. 
Westfield. App. Div. 

Under N.J.S.A. 34:15-64 the iesaaen of Weskunents 
Compensation may allow a counsel fee up to 20% 
of the amount of that judgment which would have 
been entered against the employer or its carrier 
had the employee not been entitled to a pension, 
even though no such judgment actually was en- 
tered and the only award was a much smaller sum 
for medical expenses, but it should take the diffi- 
culty of the legal work and the extent to which 
the insurance carrier made it necessary by deny- 


ing liability into consideration in setting the 
actual amount of the fee. Detlefs v. Westfield. 
PRS TED EV chats 3.0 Syn Cie eRe Tae ES 


Whether a taxi dcooen is in fact an ane must 
be determined upon the totality of the facts 
surrounding the relationship. Lyons v. P & M 
Taxi. Inc. App. Div. 

Held, on facts, taxi driver was not the employee of 
the registered owner of the cab and taxi operator’s 
license when he sustained his injuries nor was he 
the employee of the “association” under whose 
colors and name the cab was being operated. 
Lyons v. P & M Taxi, Inc. App. Div. 

The County Court has jurisdiction to appoint an 
impartial medical expert, to hear his testimony, 
and to decide a Workmen’s Compensation appeal 
without remanding to the Compensation Division, 
under appropriate circumstances, although ordin- 
arily additional testimony should be taken on re- 
mand to the Division. Handleman v. Marwin Corp. 
Sup. Ct. 

The statement in N.J.S.A. 34:15- 49 that the Cameeek 
ation Judges shall have exclusive original jurisdic- 
tion of all compensation claims means only that 
Compensation cases must arise in the first instance 
in the Division, and does not prohibit the County 
Court from taking additional testimony and decid- 
ing an appeal without remand. Handleman v. Mar- 
win Corp. Sup. Ct. : 

Held, under facts, decedent's death from heart attack 
was causally related to work effort. Pankiewicz v. 
N.J. Bell Telephone Co. App. Div. 

Referee’s finding which goes beyond the extent of 
disability and any stipulations of parties is beyond 
his jurisdiction and hence is not res judicata on an 
application to modify. Svec v. Westfield Motor 
Sales Inc. Union Co. Ct. 

Increase in disability is proper subject for modifica- 
tion and review, as opposed to appeal, where it is 
the result of a previously compensated condition. 
Svec v. Westfield Motor Sales Inc. Union Co. Ct. 

An isolated medical treatrnent furnished by a doctor 
after the statute of limitations has run barring the 
workmen's compensation claim, is not sufficient to 
revive the claim so as to give petitioner two or 
more years within which to file a claim petition. 
Zanni v. Rudolph Poultry Eqpt. App. Div. 

The Two Percent Fund is not licble under N.J.S.A. 
34:15-95 for payment of any part of an employee’s 
total disability award where the pre-existing fac- 
tor was solely the poor literacy or low intelligence 
quotient of the injured employee. Morello v. Bal- 
danza Bakery, Incorporated. App. Div. 
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| Workmen’s Compensation, Cont’d 


State employee, injured while serving as juror for 
county, is not entitled to Workmen’s Compensa- 
tion benefits from the County or the State under 
existing law. Silagy v. State of N.J. and County of 
Mercer. App. Div. 

Two Per cent Fund is entitled to credit i in event of 
recovery by employee against third party tortfeas- 
or provided employee could recover in third party 
action for the disability for which the Fund was 
found liable to payment. Bello v. Commissioner 
Dept. of Labor and Industry. App. Div. 

Under facts, employment relation exists between 
horse owner and jockey as well as between horse 
trainer and jockey. Biger v. Erwin, et al. Div. of 
Workmen’s Comp. { 

Allegations that the defendant, the employer’s insur- 
ance carrier, voluntarily undertook to examine 
and treat an injured employee by its own doctor, 
and then in disregard of such doctor's advice 
wrongfully, willfully and maliciously caused the 
employee to leave the hospital. causing him un- 
necessary suffering and mental anguish, and in- 
juries which are not compensable under the 
Workmen's Compensation Act, state a cause of 
action. Rothfuss v. Bakers Mutual Insurance Com- 
pany of N.Y. App. Div. 766 

An employee who suffers a compensable accident 
can maintain a common law action against his 
employer’s insurance carrier for alleged wrongful 
and wanton acts of such carrier which result in 
injuries to him which are not compensable under 
the Workmen’s Compensation Act. Rothfuss v. 
Bakers Mutual Insurance Company of N.Y. App. 
Div. soe 766 

It matters not whether the act performed and the 
risk assumed by the employee is directly con- 
nected with the employment or extraordinary in 
character so long as the employment is a necessary 
factor leading to the accident. Reilly v. Weber 
Engineering Co. Essex Co. Ct. 

The test of dependency is whether decedent’s con- 
tributions were relied on by claimant to maintain 
claimant’s accustomed mode of living, not whether 
they were needed for the necessities of life. Reilly 
v. Weber Engineering Co. Essex Co. Ct. 767 

The scope of employment is impliedly extended to 
include performance of any act designed to save 
life or further the employer’s interest. Reilly v. 
Weber Engineering Co. Essex Co. Ct. 767 

Petitioner sustained compensable injury when struck 
by a train at grade crossing adjacent to entry of 
place of employment although at time of accident 
petitioner was still on his way to work. Daly v. 
Edwards Engineering Corp. Sup. Ct. 

In appeal from decision of County Court in Work- 
men’s Compensation case where findings of County 
Court could reasonably have been reached on suf- 
ficient credible evidence considering the proofs as 
a whole, judgment will be affirmed. Weber v. West- 
ern Electric Co., Inc. Sup. Ct. 784 
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ZONING 


Ordinance which created a Board of Architectural 
Review to consider purely aesthetic factors in- 
valid since it usurped exclusive statutory power of 
Board of Adjustment to pass on requests for 
special exceptions and also because those aesthetic 
considerations which are to be considered in zon- 
ing must be prescribed in the zoning ordinance 
and implemented by the Board of Adjustment. 
Piscitelli v. Scotch Plains. Law Div. 2 

Aesthetic factors may be considered, but the zoning 
power may not be oe for purely aesthetic 
considerations. Piscitell Scotch Plains. Law Div. 2 

Property leased and ee by the U.S. Post Office 
Department as a general post office facility is im- 
mune from and not subject to local zoning and 

ibdivision ordinances. Thanet Corporation v. Bd. 
of Adjustment of Twp. of Princeton. Law Div. 66 

A reasonable basis exists for limiting the exception 
to a prohibition on offices in the residential zone 
to doctors of medicine and dentistry while exclud- 
ing optometrists. Sinoway v. South Orange, et al. 
App. Div. 231 

The Deal ordinance which prohibits the construction 
of new streets within 250 feet of existing streets 
s valid, and justified the town in refusing to ap- 
prove a subdivision involving a proposed private 
road which would be less than that distance from 
an existing street. Kligman v. Lautman, et al. Sup. 

Ct. 27 

Although it did not rule on the question, the Court 
expressed serious doubt as to the power of a 
municipality which had not implemented the 
Planning Act, N.J.S.A. 40:55-1 to 1.29, to require 
that a lot front on an accepted street, as opposed 
to a street shown on a duly filed map, and held 
invalid a requirement on t a developer install 

ing, curbs, sidewalk etc. at his expense, 

Caneesennet to those auaieed under the Planning 
Act. Kligman v. Lautman, et al. Sup. Ct. 275 
n Space Controls, by Dr. Stephen Sussna, A.I.P. 278 

here municipal planning board functioning pursu- 
ant to Planning Act of 1953 approves a subdivision 
with designated plats thereon, and purchaser from 
subdivider acquires two lots, already platted and 
approved, purchaser need not renew approval from 
planning board as a condition for constructing or 
selling houses on either of the lots. Pribish v. Cor- 
bett. App. Div. 

Held, on facts, that in view of the unusual circum- 
stances of the case, the denial of a special excep- 
tion or variance constituted an unreasonable exer- 
Cise of discretion. Gougeon v. Borough of Stone 
Harbor. Sup. Ct. 434 

Where a town council rejected recommendation ‘of 
variance under N.J.S.A. 40:55-39(d), but court 
found that some of council's findings were not sup- 
Ported by record, it was error to restrict remand 
to board to taking testimony with transcript to go 
ee Rogoff, et al vs. Tufariello, et al. App. - 

iv 
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Where court determines a remand is necessary, it is 
made to the board of adjustment for the taking of 
additional testimony and reconsideration in the 
light of all the testimony, but where composition 
of board has changed, the case should be remand- 
ed for a de novo hearing. Rogoff, et al vs. Tufar- 
iello, et al, App. Div. eae : 

A municipality which wishes to preserve and re- 
habilitate an established business area devoted 
chiefly to retail stores may zone the rest of the 


municipality against retail sales. Forte et al v. 
Borough of Tenafly. App. Div. : 
The fact that the zoning ordinance benefits one 


particular area does not invalidate it. Forte et al 
v. Borough of Tenafly. App. Div. 

The initiative and referendum provisions of the 
Faulkner Act were not intended to impliedly sup- 
ersede the specific procedure for amending a zon- 
ing ordinance prescribed in the Zoning Act. Smith 
v. Livingston. Chan. Div. 

A zoning amendment may not be-accomplished by 
the initiative process. Smith v. Township of Liv- 
ingston, Chan. Div 
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ready reference. (Capacity 2-3 years) 


Bound in green leatherette and gold stamped on 
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SUBSCRIBE NOW TO THE 


AUDIO DIGEST 


Join your fellow attorneys who are using this efficient and 
convenient way to keep up-to-date on news and features while 


driving . . . in the office .. . at home. . . anywhere! 


TO ORDER BY TELEPHONE OR FOR FURTHER INFORMATION 
CALL (201) 584-8880... OR MAIL COUPON NOW! 


4 Production of Jerry Verbel Inc. in association with New Jersey Law Journal 


N. J. Law Journat Aupio Dicest 
240 Mulberry Street 
Newark, N.J. 07101 


{_] ENCLOSED IS MY CHECK FOR $110 (made payable to NJLJ Audio 
Digest). I am to receive 12 one-hour pre-recorded cassettes (one a month) 
and a monthly printed report on the data on the cassette. 


\ [-] ENCLOSED IS MY CHECK FOR $150 (made payable to NJLJ Audio 
Digest). In addition to the above, I am to receive a fully warranted cas- 
| sette player-recorder plus accessories. 


ia ENCLOSED IS MY CHECK FOR $9.50 (made payable to NJLJ Audio 
Digest). I am to receive a sample of the current edition of the NJLJ Audio 
Digest. Should I decide to subscribe, the $9.50 will be credited towards 
my first year’s subscription. , 
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2 ways to keep your New Jersey Law Journals 


available for ready reference .. . 


Temporarily 


NEW IMPROVED TEMPORARY BINDER 
PRICE $9.82 


This binder will hold one year’s issues of the Law 
Journal and the annual index thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an improved, easily oper- 
ated latch and post mechanism which firmly holds 
your weekly Law Journals for neat, ready reference. 


The new binder also has steel hinges and a steel 
reinforced backbone, for ease in use and durability. 
It will make an attractive addition to your library 
useable for many years to come. 


The price of $9.82 includes postage, handling and 
sales tax. Order today by sending your check to 
N. J. Law Journal Publishing Co., Bex 50, Newark, 
N. J. 07101. 








Permanently 





1969 BOUND VOLUMES OF THE 
NEW JERSEY LAW JOURNAL 
PRICE $21.75 


A limited number of bound volumes of the 1969 
Law Journals with Annual Index will be hand bound 
to special order. 


Ideal for your law library, these volumes are 
sturdily bound, for many years service, in tan buck- 
ram with year and volume numbers gold stamped on 
red and black leather panels. 


Reasonably priced at $21.75, these volumes will 
not be kept in stock and will only be hand bound 
as ordered. To order your copy send your check to 
N.J. Law Journal Publishing Co., Box 50, Newark, 
N. J. 07101 
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